
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



us I5G72.7 



HARVARD COLLEGE 
LIBRARY 




THE BEQUEST OF 

EVERT JANSEN WENDELL 

CLASS OF 1882 
OF NEW YORK 

X918 




litized by 



Google 



Digitized by 



Google 



1 



^ 



Digitized byVjOOQlC 



J 



I 



THK 



^pttchfS 



OF 



WB^ ^^(&mm m&M&msB 



AND pi^ 



COUNSSL, 



ON THE 



TRIALS FOR CONSPIRACY, 



WITH 



Itoumente rtlatfug tfteteto. 



/ /•.• 



f^aUTTEB BY WIIXIAM A. MBRCKIIT, CORNfill 0» 
BVRLIflG-SLIP AND WATJBa*STRXXT. 



U f 



4 (^6^^!^ 



HARVARD CrLLEQE UBRARY 

FROM 

THE BEQUEST 9F 

BVBirr lAiitni ivrhMU 



Digitized by VjOOQIC 







CJaJSTKNTS. 



PART I. 

Jacob Barker's Speech on the first Trial 
F. B. Butler's Esq. do do 

Jury Dismissed without ageing 

PART II. 



5 

75 

153 



Jacob Barker's appKcsttOD (pf » 8epfUPM« Tml • \^ 

Bcfusal by the Court . . ,, . , ... |l$7 
Bnpanariing <be ivrj i» A« wopni Tri«l . . . 1<^ 

Jacob Barko's ^iplimition Kq hflwr ^ Juqr fist ««))'4 M <in»f li^ 

fiqurfs Refusal ^ ib 

Distiiet AttonpuB]^ qieech. ontilK «Hll^j9f e«|)raR«Kng 

1Q1.163 
. J6I8 
. 1113 

. 166 
. 169 
. 179 
do 191-818 
. 241 



the Jury ..... 
J«stah Ogden HoAuMp, Eq^.'^ ^«ebi • 
Mathaw L. Dawia's 49 

Judge Edwards' deciwrn . • 
Oand B. Ogden, Esq.'s do 

Jacob Barker's . do . 

Jacob Barker's opening on the second Trial 
Jacob Barker's closing > do 

Judge Edward's chai^ to the Jury 
Jury returned a verdict 
Notice for a new Trial 
James W. Bleecker's affidavit 
Honourable Robert Bogardus's do 
Seth Jenkins'^ . . do 



4o 
<!• 

do 
do 



P. W. Engs 
Jacob Barker's 
Jacob Drake's 
Wm. Townsend's 
Samuel Leggett's 



do 
do 
do 
do 
do 



256 
257 

858 
259 
260 
262 
263 
263 
264 
265 




Digitized by 



)yGoog|e 



contents; V 

Jacob Barkeip's Petition to the Court . 265*270 

Decj^on of the Supreme Cour^ in the case of the North 

River Bank, 267 

Resohitions of Insurance Companies, • . . . 279 
Jacob Barker's Letter to John Flack, . . 284 

John Flack's Answer, 285 

RFi{hbone Papers, . . . . • . . tfr- 

Remarks on the Lobby, 291 

Jacob Barker's Letter to the Hon. Jeromus Johnson, . 294 
Remarks on the difference between Mr. Eckford and , Idr. 

Barker, .298 

Correspondence between Messrs. Eckford and Barker, . SOI 
Jacob Barker's letter to the District Attorney . • 307 
The District Attorney's Answer . . . • i6. 

Letters from William Slosson and David 6. Ogden, Esqs. •&• 
Letter from Jacob Barker to David B. Ogdea and Wilfiam 

Slosson, Esqs. . . . . • 310 

Letter fi^m the Mercantile Insurance Company, to David 

B. Ogden and William Slosson, Esqs . . . 314 
David B. Ogden and William Slosson Esqs. Answer, . ib. 
Jacob Barker's Affidavit in relation to Gen. Swift's testunony, 315 
Jacob Barker's Second Petition to the Court, . . 316 

CIpse of Jacob Barker'0 speech, 318 




Digitized by VjOOQIC 



COURT OP OYER AND TERMINER. 



8BGOND TRIAXi, 



Monday y November 20/A, 1826. 

The Court of Oyer aad Terminer were organised 
this morning. After the names of the Grand Jury had 
been called, Judge Edwards addressed to them a 
brief and appropriate charge^ in which he pointed 
out their duties and relations to the court, imd those 
on whose conduct they were to pass. 

The clerk then proceeded to call the panel of petit 
jurors, which having been concluded about half past 
one o'clock, the names of the defendants, Henry 
Eckfbrd, Joseph G. Swift, Thomas Vermilyea, Wm. 
P. Rathbone, Msltthew L. Davis, Mark Spencer, 
George W. Brown and Jacob Barker, were called, 
and being asked if they were ready for trial, answered 
that they were. 

Here Mr. Barker addressed the court, and said that 
he desired to be allowed a separate trial. He under- 
stood that the court had the power, if they saw fit to 
execute it, to change the classifications of the indicted ,^ 
individuals. The District Attorney had informed him, 
that all tte persons named in this indictment were not 
now/ to be tried, and he earnestly petitioned the court 
that he might be separated from those persons joined 
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with him in the indictment. He did not make this 
application before, because it could not have been 
made with propriety, as at the commencement of the 
previous trial, the court did not possess sufficient infor- 
mation to know whether it was not essential that the 
parties should be tried together. But now, be con- 
sidered that the utter distinction between his case and 
those of the other defendants had been sufficiently 
shown, and he asked the court to separate him from 
those individuals. There could be no necessity for 
his being joined with them. The interests of public 
justice did not require it; it was not dictated by pro- 
priety; and, on the other hand, his interest imperi- 
ously demanded the separation. Here were transac- 
tions relating to several institutions combined toge- 
ther ; and such was the confusion occasioned by this 
heterogenous classification, that, after a tedious trial 
of one month, even some of the counsel were at a loss 
to know the connection of the facts produced in evi- 
dence, and to separate and distinguish its proper bear- 
ing upon the various heads t and if to professional 
gentlemen, accustomed to sift such intricate affairs, 
this trial presented such difficulties, how could the 
jury be expected to possess that clear and distinct 
knowledge of the nature and extent of the evidence, 
which was necessary to enable them to form a deci- 
sion ? Under these considerations, he demanded to 
be separated, and to be tried alone — he demanded it 
as a right, which he should expect from the justice, 
'"4f not from the courtesy, of the court. He wished to 
stand^1i]^ii his own bottom ; to be tried by his own 
merits, and on them alone to stand or fall. He would 
not have asked this separation, had he thought that it 
would have a tendency to change the verdict of a jury 
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upon the merits; but as it might prevent misconcep- 
tion and error, he thought the request could not, in 
reason, be opposed. He was willing, nay, he wished 
to be tried first. 

Judge Edwards said, that the Grand Jury having 
deliberated on the subject, had indicted the whole 
number of the defendants, for having conspired toge- 
ther for the accomplishment of unlawful objects. This 
was the state of the case, and nothing was now offered 
to the court to induce a change. Mr. Barker had re- 
ferred to the former trial, and if he intended any thing 
by this reference, it must have been to direct the 
discretion of the court. The court was, however, of 
opinion, that if there was any charge against Mr. Bar- 
ker, it is of being concefmed with the other defendants, 
therefore, his trial must be connected with theirs, and 
the whole run the same course. If the charge against 
him had, in any way, been distinct, then it might have 
been proper to make the separation now requested ; 
but there was no charge against him not connected 
with the other defendants. The court, therefore, saw 
no reason to authorise them in granting the request of 
Mr. Barker for a separate trial. 

Mr. Barker said he believed that the chain was now 
broken which had bound the defendants together, 
as he understood firom the District Attorney, that he 
intended to withdraw the names of Messrs. Eckford 
Swift and Rathbone from the indictment, and try them 
separately ; and if this could be done by the District 
Attorney, he should suppose, that it could be done 
by the Court, if they should see fit. If he understood 
the matter right, the Court had a right to try eacb one of 
the individuals separately, and by doing it in this case, 
the facts to go before the jury would be simplified and 
make a decision more easy for them 
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Judge Edwards said that this was the first intimation 
the court had had of thiB desire oa the part of Mr. 
Barker. The opinion expressed just now hy the court 
was in no way changed. But the inconveme^ce d[ 
acceduig to this request would be very great There 
mu#t be six trials where but cme is required, and much 
of the same matter must be these times repeat^ 
The court could not see any di6iculty under vfhkh 
Mr, Barfter laboured^ neither could they see how he 
wa3 entitled to be sepajrated frcHu the otl^r defendants. 

Mr, Barker said he was un wiUSi^ to detail the pounds 
for hid desire to be tried sepai?ately : but I^ was 
Q^cessiated to go so far aa to siay, that it had beea 
shown that he was a large stockholder in ^ Fultoa 
bank, and one who had been as much injured aa any 
one hythedieparec^tion of the stock. Was it theft 
^onsistoiit tbl^t he should^ be inckded in the^ same 
i>bai!ge (4 defrauding tl^ Fulkm bank, with peiisons 
who it was alleged had inured ih^ stock by their im- 
proper co«idui^t, and who had thus essentially icyured 
his own ij»tei!ests in this institutioii ? The stodc had 
depreciated one hali^ and if so, he {Mjs. Badger) had 
lost in that proportion, and how couM he rationally foe 
isupposed to have had a part in. a fraud by which he 
himself was^ cheated. He would put the question to tte 
Court whether he could properly he tried for such a 
fraud in connexion with others. 

The matter here dropped. Judge Edwarda re- 
maijted th^ as the Common Council met in the eve- 
ning the Court tbioi^ht fit to adjourn. The District 
Attorney urged that a, jury might be imi^ni^led. But 
the Judge tibuought it expedient to derfar further pro- 
ceedings until to^ay, and the adjournment was an- 
nounced. 
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Tuesday, November 21*/, 1826. 

Judge Eldwardd said that the opinion of the court 
remained unaltered as to the application made yes^ 
terday by Mr. Baiker. 

Mr. Barker unshed to know whether the court would 
allow the jurors to be called who were not here yes* 
terday. 

Judge Edwards. They have been fined. 

Mr. Barker. That decision regards the court, but 
my question relates to the defendants. The panel has 
been very much reduced, and we feel it important that 
it should be as large as possible. The Court did not 
accede to the application. 

« Some discussion here took place on the question as 
to the mode of examining witnesses, some part of which 
we could not hear. We understood the counsel to 
demand that the same questions should be put by the 
Court as in the former ttiaL 

Judge Edwards said that the questions might be put 
by the counsel, and they had the right of challeng- 
ing and probing the motives and feelings of the wit- 
nesses, and he thought that enough. 

Mr. Hoflfman said the questions were put by the 
court in all cases which he recollected. 

Judge Edwards said he had often been called upon 
to give his opinion on the nature and extent of a chal- 
lenge, and in all his experience he had never found 
any other way in ,which the justifications of a juror 
could be tested but by challenging ; and if these de- 
fendants wish to probe the juror, they can do it by 
questioning him under oath, or by producing witnes- 
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ses to speak as to his disqualification. This was the 
mode pointed out by the common law, and seemed to 
be fully adequate. It was the opinion of the court that 
no question should be put to the juror without the con- 
sent of the counsel on both sides, unless he was chal- 
lenged. 

Rufus Davenport was then called. 

Oakley. We are reduced to th^ necessity of chal- 
lenging. 

Maxwell. On what ground ? 

Hoffman. On the ground of favour. 

Ogden. By the course which we are now following, 
we are left in the dark as to the partiality or impar- 
tiality of the jurors : we cannot tell without challeng- 
ing, whether or not they have formed opinions. 

Judge Edwards. Neither does the law consider it 
necessary that a juror must be considered biassed or 
partial until he is shown to be so. The course I have 
pointed out must be followed. 

The Court appointed Martin S. Wilkins, and Alder- 
man Zabriskie, as triers, and they took their seats. 

OaJcley proceeded to examine the juror under oath. 

Oakley. Have you read the report of the trial ? A. 
1 have read a portion of it. 

Oakley. Have you formed an opinion as to the 
guilt or innocence of the defendants ? A. 1 have, as 
to some of them. 

Maxwell. Have you any ill-will or grudge against 
the defendants ? A. No. 

Oakley. Do you say that you have made up your 
opinion that some of the defendants are guilty ? A. 
I have made up my opinion upon their conduct. 

Judge Edwards. It is required that the witness 
answer the question. 
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Oakley. Pleme to state what jowt dpinimi is ? A. 
it is itofaydamUe to some <^ the defendantf. 

Maiwell. But it woald not prevent you firom judg^ 
ing in this trial accordi]^ to the testimony ? A. By 
no metos. 

Judge Edwards. Are you goiremed by any preju-^ 
dice. A. No. 

Judge Edwards; Do you think you could render a 
verdict) notwithstanding what you have read^ accord* 
ing to the evidence ? A. Certainly^— ki any case I 
should do so^ although at present unfavourable to the 
defendants. 

Hoffinan. But suppose the same evidence was given 
as before, how would you decide ? 

Judge Edwards would not permit the question. The 
question is, whether his mind is biassed; and the 
counsel have no right to suppose what the testimony 
may be. 

Oakley said that the meaning of the word prejudice 
was the same as preju^e. If he had prejudged the 
testimony by what he had read or heard, then he was 
a prejudiced witness. 

Maxwell. The question has been repeatedly de- 
cided. [He cited several cases, particularly one in 
an English court, where a juror had been proved to 
have made expressions un£sivourable to one of the 
parlies. It was there decided that it was necessary 
to show personal hostility, a settled prejudice, or a 
determination to find the party guilty: then the chal<- 
lei^ would be good. But if the expression was made 
upon tike strength of what the juror had heard, or if 
he had formed his opinion of the facts, as they had 
come ^under his own observation, and those expres- 
sions arose from opinion, and not from the ill will of 

21 
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the jufyuian, he could not be challenged. If he had 
said, he would pass for one party according to^hd^t 
he had heard, then the challenge was not good. But 
if he says he will pass according to the knowledge 
he has of the facts, the challenge is not good. Ex- 
pressions, to be the fair grounds of challenge, must be 
those of ill will.] These are the decisions of the Eng- 
lish judges. Now, gentlemen, we find our own courts 
have followed up this principle. In the case of Durell 
vs. Morris, 8th Johns. 445, the defendants objected to a 
juror because he had said, that if reports were correct, 
the plaintifli were right and the defendants wrong, but 
he was nevertheless admitted. As the juror, in that 
case, judged from what he had heard, so, in this case 
the juror speaks according to what he has read. 

HoflSnan. The question is not alone one of preju- 
dice. The juror ought to come before the court like 
a blank sheet of paper — ^he must have no will, he must 
have no impressions, his mind must not be prepossessed. 
In support of this opinion, I shall cite Judge IredelPs 
opinion, in the case of Fry. In this case, the judge 
does not confine the question to prejudice, he extends 
it to the judgment and to impressions. The juror had 
said that all of the parties ought to be hung, and that 
Fry must be hung. Judge Iredell said he had formed 
a predeterminate opinion, and from whatever caused 
he was an improper juror, because it was very hard 
to get rid of an impression which might mislead an 
honest man. The decision of Chief Justice Marshal, 
in the trial of Burr, was also applicable to this case. 
He decided that persons whose opinions were prepos- 
sessed were not proper jurors. It could not be said 
that a man was tried by an impartial jury, when the 
furors had formed and expressed opinions upon his 
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guilt or innocence. The juror had said, (hat if a man 
acted as he had heard Colonel Burr did» he deserved 
to be hung. He had formed his opinion on rumour— « 
he believed the rumour — ^but, on being questioned, 
whether, as a juryman, he should rely on that rumour, 
he answered No. Yet he was set aside by the court. 
Mr. H. put it to the triers, whether, a case which took 
place in Elngland, scarcely three years since, should 
sec aside such authorities as those drawn from the first 
talent in the United States. 

Matthew L. Davis could not think that any man 
could be an impartial juror who had expressed an 
opinion upon evidence already given, and which must 
be g<Hie over again. He wbhed to put the question to 
the witness whether he should give a verdict against 
the defendants, should the same evidence be given 
again. 

Judge Eklwards said he had already declared 
against the question. It had been decided often, that 
where a juror had sat on one case of conspiracy, and 
had rendered a verdict of guilty, he had'been permit- 
ted to sit on the trial of another co-conspirator. 

Mr. Maxwell then addressed the triers. If the doc- 
trine of the defence was correct, we were reduced to 
a lamentable state of society; and he would venture 
to say that no atrocious crime could meet punishment 
as no man whose conduct had been made the suligect 
of comment, or had been detailed in the newspapers, 
could have a fair trial by a jury of his country. Every 
day it happened that the papers teemed with details 
of the crimes of offenders ; but juries still act, and 
why should they not ? If you had read in a newspaper 
a statement of what was said to have happened in any 
particular case, would you be prevehted from forming' 
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a new opinion from more correct m^jnation, and 
when mider tbe solemnity of an oath ? W<Miid tYtry 
eitisea he presented from giving an honest yerdi<^ 
heiniiide he had heard a previous statoaent ? Couli 
tt hfi QvA oi his power to judge of finets pat befiure him 
in evkbnc^y or to render a decision upon them ? Or 
are tbe fteulties of the human mind so limited^ that 
laen cannot distmguish between opinions fonned on 
loose rumours, and those resulting from statements 
given under oath ? They cannot anticipate the evi* 
dence, and (beitefere fiirmer o{unioi^ cannot be said 
to have been formed upon it» Was a man charged with 
a crime to be allowed to say^ that bi^ause his conduct 
bad been discussed in puMie, no jury could be found to 
give an unbiassed verdk^ on his trial ? Should a man 
on tins ground be allowed to say that none of las fek 
low-citizens, were competent to pass upon him? No 
poaitioi^ could he more unfounded. T^he case dtoded 
to by the cojma^ that of Burr^ wasa tiialt in which the 
Kfo of an iodividttal was involved ; and it was oot in«- 
sisied upon hjr the comuN^I as tbe law wwMl have 
allowed ilfeem to dov and if &m was a case m which 
life was involved, I should be williag to waive my right, 
andaUow the objection. But wt haire a case fried in 
PemMgdvamat that of Fry^ for a conspiracy, in which 
tibe juror had said pcevioasly that '^ he was not safe at 
h^os^i for these peopk wiio ought all to be bmigv and 
that Fry nrast be hiaiig.'^ In this case Jud]pe: bsedell 
gave his opinion, in doin^ which he considraed the 
deebratioa of tibe jmrot, not as a general expression 
on the BMvitsof thecasey but an expreaskmi of ill wilL 
Judge Peters, associated wath Judge Iredell, ms not 
of the same opinion, and flioiigfat that tiieiexfre«on 
mi^thave beenuNule witbaot ittptying hostility t^ 
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wards the {mrtjr, or that he would pve a Tordict in 
defiimee of die evidence^ but as the deciskm was 
ossential to (he safety of the prisoner^ the district 
judge acquiesced. The cmc which he had already 
ehed from ei^th Johnson^ 445, was irery strongly 10 
point. The juror there had no knowtedge of the facrta, 
but expressed his opinion from what he had beard ijgi 
&v<Hir of the plaintiffuid against the defendant. Now 
this is just a similar case f the juror now before yoa 
has read a report of the trial, and from that has fonned 
his opimon ; yet he says that be can as an honest man, 
pass on the defendants without fear of being biassed 
by any impressions he has previously reeeired. In 
the laiae which I baTe cited, you have the authority of 
our eupreme court conferming tlie JBn^sh case w^cb 
i pievioiisly referred to. (Mr. Mexwell bere read the 
deciinkm of Judge Hawkina.) On this occasion the 
jmror had said that his opimon wis not formed on any 
SI ipteation, but &at he was acquainted with certaiii 
fectsf and die judge decide^ that Us opinion aa to 
those facts was not a gromid of challenge, aa his imr 
pffe8fli<ms might he erroneous. The authority bere 
. given attu^s to several other cases, in which the same 
ground was taken. These, gentlmnen are the authori- 
ties of &e law ; and I mgk you if tfaas law ought not to 
be sustained. We are a reading people, and in no 
country are newapapers more extensively circulated* 
There is scarcely a person in the c<nnmunity who does 
not read them; there is scarcdbfr a man uribo doeanot 
ccmverse with his fellow (atioens on the passing events 
in which all take an interest Thete is a mass of io^ 
telligence abroad among the communis, and to slay 
its circulation b as imppseible aa it would be d»pkMr- 
able. And are you to say Umi^ because opimons have 
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been formed, an honest man will set aside his oath and 
be guided bj former impressions ? It cannot be be- 
lieved ! You all remember the case of Johnson the 
murderer, not a person could have been found in the 
community who had not formed and expressed some 
opinion. The enormity of the crime had produced a 
great degree of excitement, and it was apprehended 
that a jury could not be obtained. But the question 
then put to the jurors was, whether they had any per^ 
sonal ill will to the prisoner, and in this manner a jury 
was qualified. I refer to this, gentlemen, as an ewm- 
pie, and I refer it to. your good sense. Although the 
crime committed was one to call forth the feelings of 
every man in the community, yet you must remember 
that the oaths of the jury are still a barrier against the 
assaults of their prejudices or passions: Those oaths 
are to be considered as sufficient pledges that they will 
do their duty if they entertain no ill will against him 
upon whom they are to pass. These, gentlemen, are 
my views of the subject, and I think they are sanction- 
ed by authority, by practice, and good sense. 

D. B. Ogden. I come here to claim the constitu- 
tional right of my clients ; the right to be tried by an 
impartial jury ; and you are to decide according to 
the evidence before you, whether these jurors can be 
impartial or not What is an impartial jury ? Can it 
consist of men who have already made up their opi- 
nions ? No ! They must be unbiassed and impartial, 
whose minds are open to conviction and to the tru^. 
The counsel on the other side, has cited many cases 
to show that men who have already formed opinions 
are competent jurors. But, I pledge myself, if I un- 
derstand the English language, to show that these 
cases are against him* In the case referred to, in 



Digitized by 



Google 



167 

regard t6 the expression of opinions by jurors, thfe 
decision of an English judge has been cited, in which 
it is declared, that expressions must be hostile, or 
show that a preconceived opinion has been formed; 
and gentlemen, is it not the doctrine of common sense, 
that if the judgment has been previously made up, it 
will aflfect the decision of the juryman when he comes 
to render his verdict ? Can you tell how far opinion may 
mislead him, even without his own knowledge ? He 
may think, honestly, that he is delivering an impartial 
decision, and, at the ssume time, be under the influence 
of impressions, of a nature, to render such a decision 
impossible. What does Chief Justice Marshal say? 
The District Attorney has not alluded to his decision, 
because it is unanswerable. He says, that a jury 
should be formed of men without partiality ; but if it 
is not possible, from circumstances, to obtain an en- 
tirely impartial jury, then, it is the duty of the court 
to obtain as great a portion of impartiality as in its 
power. But it cannot be argued, that a man who has 
said that the defendants ought to be convicted, is an 
impartial man. If he has made up such an opinion 
without being acquainted with the facts, so much the 
worse. [Mr. Ogden then cited the case of the juror 
on the trial of Burr, who expressed an opinion founded 
on public rumour.] Now, gentlemen, the juror in the 
present case has not decided upon rumour — he has 
formed an opinion upon the detailed evidence pub- 
lished in a newspaper, a far more reliable source of 
information than a mere flying report: and if Chief 
Justice Marshal shall decide against an expression of 
opinion founded on rumour, surely this expression, 
founded on the published report, is a legitimate ground 
of challenge, and this juror necessarily cannot be com- 



Digitized by 



Google 



168 

petent In Ckit^'s OhntDal Law, it m kid dti^vii, ibmt 
in cballe]%ing a joror, it is n^etssaty to d cier a une 
whether he i^ liaUe to be l»as9ed by anf cirottin- 
stance : the question is said to be^ whett^r the jur^r 
is entirelj indifferent to the result or to the fete of tb^ 
parties. Now this juror is not indifferent, ibr lie d^ 
Clares that his mind has been ouide up on the trial in 
question, and, tbereforev ^m taw si^s he i* n^t eoni^ 
potent to fender an unbiassed vi^ict, because he ti^aj^ 
iincottseiously, be swajed to one side or the other. Ib 
the case of Goodwin, at. which Mr, Colden, the ttien 
Mayor of this city, jfMresided, the Mayor pronounced 
in &vour of a challenge of a juror who had expressed 
an opinion founded upon rumeur only, and the juror 
was declared incompetent. The Mayor considered 
that case the same as Fries. In IstCohen^s Reports, 
page 35, it is stated, as a principle of laW, that if it 
appears probal4e tlmt the juror be biassed^ the ques«- 
tion is to be decided according to the strength of the 
probability. Is it not to be sujqposed, in a course of 
plain reasoning, that any man who has formed an opi* 
nion, by readkig a former trial, will probably decide 
according to that opinion ? The doctrine of the Dis- 
trict Attorney strikes me with astonishment If it were 
to be establi^ed as a general fule, its effects Would 
be most pernicious. An artful public prosecutor 
wouki then have nothing to dor but to cause to be 
written, the most inflammatory paragrafhs' in the news 
papers, against the person whom he might have deten- 
teined to sacrifice, and then he could c<»ne into eoort 
and say, you shall be tried by a jury of men who shall 
iMre passed already upon you in ^eir own minds. I 
speak with all due respect of the pres^at public pro* 
seeutor— 4ie is aboye suspicion: but if ever a corrupt 
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incumbeiit should fill his station, I repeat, that the 
effect of such a doctrine as the District Attorney has 
advanced, would be dangerous in the extreme. What 
schemes of Jprivate malice such a man might plan and 
perpetrate, cannot easily be foreseen. Gentlemen, 
we are by no means forced to form this jury of men 
who have already expressed opinions on the guilt or 
innocence of the defendants. An impartial jury can 
be obtained ; and if not in this city or county, let a jury 
from another county be had ; but never let it be said 
tl^at these defendants could not find, in this court, their 
constitutional privilege to be tried by a fair and im- 
partial jury, or that the blessings of a free press should 
be so perverted as to deprive the citizen of his birth- 
right. 

Barker said, that he understood the juror to have 
said, that he had made up a conclusive opinion as to 
the guilt of the defendants. 

Maxwell. The juror did not make such a declara- 
tion. He said he had not decided in such a manner 
as to prevent his giving a judgment according to the 
evidence. 

Barker. I am not mistaken. Through the whole 
of the former trial 1 did not make a single incorrect 
statement, and 1 am right in the present instance. You 
are sensible of the power of opifuons when once form- 
ed. Opinion is a tyrant over the minds of all human 
beings. I may say that we are its vassals; and how 
dangerous is it to admit upon the jury a person who 
may fall into this common submission to preconceived 
opinions. It has been said that this was not a trial for 
life, and that a distinction should be made between 
such ia trial and this. Now, gentlemen triers,* I do say 
]^t it is more important than a trial for life — for what 

22 
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10 life wovth if reputation is destroyed, and the cha- 
racter branded with infamy ? Ab to an impartial jury, 
I have no doubt one might be obtained. There are 
not three men in the whole panel U> whom I have any 
objection. But the constitution of Uie United States 
guarantees to every citizen accused of an offence, the 
right to be tried by Bn impartial jury. Now, gentle- 
men triers, it is totally beyond my powers of comjNre* 
hension to reconcile the words of the juror, who said 
that he had made up a conclusive opinion that some 
of the defendants were guilty, with the meaning of the 
word impartial. I, however,, trust implicitly in your 
justice and discrimkiidion. All I ask is, that you will 
do by me, as you would wish that I should do by you : 
and I put the question to you^ whether you would wil- 
lingly foe passed upon by a juror who had already de- 
clared diat his o|Hnion was made up against you ? 

Judge Edwards charged the Triers. This is a case 
of great importai^e, and the result of your delibera- 
tion k very important, as it may tend to regulate the 
opinion of the community as to the law on the subject 
submitted to you. The terms of your oath are to try 
whether the juror stands indiflferent between the par- 
ties. Impartiality is essential It is what the law 
seeks for most sedulously in bringing together the tri- 
bunals for the dispensation of justice. The end is of 
great moment, for to create a tribunal to {miss on a fel- 
low-citizen would be a mockery were it to be actuated 
by other motives than the award of justice. The law 
on the fqjpnation of juries ^ of great antiquity, gokng 
back as far as the period when the English statues 
were written in the Norman lai^age ; and we find the 
law, even at that remote ^e laid down in the same 
manner as within a few years. The rule which I am 
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about to lay down is the same which I have often had 
occasion to oflfer in other cases. The trial of Johnson, 
which has already been referred to, will offer an apt 
illustration to the case. On that occasion the crime 
was so diabolical, and its publicity so great, that it was 
feared no person could be found who had not heard the 
facte, and already expressed an opinion upon the sub* 
ject It struck me at that time, that if the publicity of 
a crime was to disqualify jurors from acting upon it, 
a man was only to do some deed so shocking as to 
raise general comment and excitement, to make it im- 
possible to find a juryman who had not expressed an 
opinion, and consequently to shield the culprit from 
being tried at all. But no rule can be correct which 
would obstruct the course of justice, or allow the guilty 
to evade a deserved punishment. The law on this 
subject ia grounded in reason ; and so well grounded, 
as to have stood the test of almost countless ages. 
Another case which seems to me piroper to mention to 
you, is that of Desha. We have been informed, 
through the newspapers, that a jury could not be ob- 
tadned, and consequently, that he has not been tried 
up to thi& period. Two or three times the trial has 
gone off*, from the impracticability of obtaining a jury. 
I mention this only to take occasion to state, that the 
publicity of the facts is no bar to the admission of 
jurcMTs. Intelligence can be no disqualification, as is 
amply proved by the law and by practice. It was the 
ancient usage to summon jurors from the vicinage in 
which an offence was committed, and it is still the 
practice ; and this practice seems to have been found- 
ed on the supposition, that by doing so, the jurors 
would be better acquainted with the parties and wil^ 
the facts. As to the expression of opinions, our 
Supreme Court has laid down a rule. Where persons 
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expressed opinions on what they had heard, the court 
decided that it did not disqualify them from serving 
as jurors, because such opinions are hypothetical and 
not positive. If then, gentlemen, the juror meant to 
say that his opinion was founded on facts stated in the 
newspapers ; still if when sworn on the jury he should 
be able to come to a decision on the evidence brought 
before him, he would be a good and competent juror. 
The questions to be asked are : Is his mind clear from 
infection ? Is he impartial ? Can he give an unbias- 
sed decision on the evidence laid before him ? If he 
cannot lay aside an opinion previously formed, and 
judge only of the facts sworn to by witnesses : or 
if his mind is so impressed that nothing can change it, 
he id an incompetent juror. The decision as to Bis 
competency or incompetency is now submitted to you. 

The triers then retired a few moments, and on their 
return declared the challenge not true, and Rufus 
Davenport competent. He was then sworn in. 

Andrew S. Norwood was called and challenged. 

Mr. Oakley said he wished the challenge and testi- 
mony of the juror put on record. 

After considerable conversation, the Judge said that 
the ground of objection might be put on record : but, 
as to sitting by the hour to minute the answers of the 
juror he should not do it. 

Selden. I challenge the j uror on general grounds to 
be decided by the court.— (To the juror.) Have you 
made up your mind in relation to the persons now on 
trial ? A. Yes. 

Selden. On what ground ? A. I made up my mind 
perfectly on the testimony given during the late trial, 
the whole of which I heard, that the defendants were 
guilty. 
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Maxwell. Have you any partiality ? A. No, 
neither jointly nor separately. 1 have no bias for or 
against them. If the same testimony should be given 
in the present trial as in the former, I should most un- 
doubtedly decide that they were guilty. If not, my 
opinion would be formed according to the evidence. 

Maxwell. Do you feel competent to give an un- 
biassed opinion ? A. Yes, according to my oath and 
acGdrding to the testimony. 

Judge Edwards. Supposing that the evidence was 
variant, should you accommodate your decision to it ? 
A. 1 should according to the testimony, be it what it 
might. 

Hoffman. Do you feel yourself entirely impartial ? 
A. l^s, altogether. 

The Judge said it was the unanimous opinion of the 
Cou A that Mr. Norwood was a competent Juror. The 
only distinction between his case and that of the Juror 
already sworn is, that one read ^d the other heard the 
testimony given on the late tria^ 

The Juror was then sworn in. 

Oakley said he wished the testimony might be entered 
on the record. He was continuing to speak, when he 
was stopped by Judge Edwards, who "observed that it 
was now no time for argument, the matter in hand 
having been decided. 

Oakley. If 1 may be allowed to speak I will explain. 

Judge Edwards. There is no restriction on speech, 
but the point is disposed of, and I think there is now 
no room for discussion. 

Oakley. If I may be allowed to speak I will ex- 
plain. I do not wish to discuss a settled point, but I 
again request that a note may be entered of this 
Juror's testimony to be referred to hereafter. 
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Judge Edwards. 1 wish to kiM>w why the phrase 
^^ if I maj be permitted to speak'' was used, and wbe- 
tl^r any disrespeet is meant by it to the court. I am 
not aware that decent speech has ever been prohibited / 
in this court. 

Oakley. If I know myself I am not capable of using 
words designed to convey disrespect to the court; 
and in this instance it was farthest from my mind. 

The Judge then read his minutes oi Mr. Norwood's 
testimony. 

Barker. I misunderstood the challenge. I under- 
stood that after the decision of the court on the general 
challenge, the defendants had a right to challenge in 
a specific manner. I submit to the court .whether 1 
am allowed to challenge. 

Maxwell. This is a curious proceeding. If the 
gentleman wishes to obstruct public business, heeiight 
as well declare it. 

Barker. 1 challemy the Juror on the ground of 
favour. ^ 

Judge Edwards. The challenge is not available. 
The rule of law is well established, that all challenges 
must be made before the juror is sworn. 

Rider Throckmorton called, and challenged x>n 
account of an error in his name, which is Reed R. 
Throckmorton — discharged. ^ 

Samuel Kip, jun. called. On being questioned by 
Oakley, he said he had formed an opinion conclu- 
sively frcHn reading t^e last trial. He feared his opi<- 
nions would bias his judgment. 

Radcliffe. What did you say to me yesterday on 
this subject ? A. I said,^ in a loose manner, that 
the defendant's ought to be hung first and tried after- 
wards ; not that I tt»nk they ought to be hung, or wish 
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tikat one c^them siioiild be. It was said jocularly^ as 
ex[n'e»s(ive of my belief ia their gailt 

Radcliflfe. I only asked the question to show the 
bias of the juror's mind. 

The court admitted the challenge. 

Benjamin B« Huntington called, and questioned by 
Selden. Said he was interested in the Fulton Bank, 
and had lost money by Life and Fire bonds, and did 
not feel himself competent to decide impartially as a 
juror. Tbechallenge was admitted. 

Silas Howell called, and questioned by Oakley. 
Had formed no opinion, had no prejudice, and had 
only looked at the reported trial casually. He was 
sworn. 

Isaac Collins called, and sworn, not being chal- 
lenged. 

John Lowry called, and challenged by Oakley. Had 
formed an opinion that the defendants were guilty, 
from conversations he had had with the jurymen oa 
the other trial. He doubted whether he was oDmpe- 
tent to give an impartial verdict— should be afraid to 
try it. The challenge was admitted. 

Victor B. Waldron called, and challenged by Hoff 
man. Heard part of the testimony on the former trial 
and had formed an opinion upon it. 

Maxwell. Could you, nevertheless, render a ver- 
dict without Inas or ill-will? A. I wotdd not allow 
previous opinion to bias my decision upon the evidence 
as a jurcwr. Whatever I now think, my mind would be 
open to convicticMi, if I was under erroneous impres- 
sions. , 

The Court declared the challenge not good, and 
the juror was sworn. 
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Wm. R. Cook was called, and challenged by Hoff^ 
man. My opinion is unfavourable to the defendants. 

Maxwell. Have you any ill i^ill toward them.^ A. 
No. I know nothing of them but what I have read and 
heard. I was present during part of the trial. Chal- 
lenge set aside, the juror was sworn. 

John Fream called, was not challenged, but said 
that he did not think he was competent. 

Maxwell. On what ground ? A. Before the bill of 
indictment was found I considered some of the defend- 
ants as dishonest men, and I fear I should be inclined 
against them. I should, however, endeavour to give 
an honest verdict. 

Maxwell. I allow a challenge to be made by any 
of the parties. 

Barker. I know Mr. Fream to be an honest man, 
and if he has formed an erroneous opinion, I believe 
he will not be prevented from rectifying that opinion 
and giving a just decision. 

Matthew L. Davis. I have also every confidence in 
Mr. Fream's honesty, but on his own declaration I shall 
challenge him. 

Barker said he wished Mr. F. retained, and Mr- 
Davis withdrew his challenge. 

William M. Willet called, challenged, and ques- 
tioned by Hoffman. Had formed his opinion against 
some of the parties. He might be biassed by what he 
had heard and read. 

Maxwell. Have you any grudge against them ? A. 
No very great grudge, but I have some. 

The challenge was admitted. 

Paul R. Jehovitch called, explained that his name 
was printed wrong on the panel. It was there put 
down Powles instead of Paul. 
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Barker. I am informed that it is the same in the 
Dutch language. 

Oakley. I think Mr. Barker is right. 

Considerable time was spent in questioning personi^ 
acquainted with Dutch. Opinions were rather cdn-^ 
tradictory : at last Alderman Zabriskie was sworn^ atid 
testified that in the Dutch dialect-— which he spoke^ 
but did not read— the name was often pronounced M 
Powles was spelt. The name of the Apostle Paul was 
pronounced similarly. 

The Court was satisfied that it was the same fiamef^ 
and Mr. Jehovitch was challenged by Mr. Maxwell. I 
should think that the opinion I have formed, Would 
weigh very forcibly, unless new evidence should be pro- 
duced. I should be much embarrassed if the same testi-^ 
mony was given as on the former trial* The challengd 
was withdrawn by Maxwell, and the juror was swdra* 

Abraham P. Mead called, and challenged by Oakley/ 
I have formed an opinion unfavourable to the defend-' 
ants from reading the testimony. If the evidence 
should be the same I think I should be for convicting 
them. I have no grudge against them, and feel com^ 
petent to express an opinion according to evidence* 
Challenge not admitted, and the juror sworn.r 

Robert P. Laidley, challenged by Barker. I have 
formed an opinion against the defendants. I do not 
feel confident that I should give an impartial verdict* 
The challenge was admitted. 

Rnapp, challenged and questioned by Selden* 

I think, from reading the trial, that all the defendants^ 
are guilty* I have no other bias* The challenge wa* 
admitted. 

Robert D. Weeks called. Challenged by Otklefs 
I am not now a stockholder in the Fulton Batiks 1 
23 ^ 
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was formerly^ but not at the time of the transaetionB 
with which the defendants are charged. I have formed 
an opinion that transactiims of a^ highly improper 
joature have been effected 2 but 1 was not present at 
the fonner trials and cannot pretend to say who were 
the perpetrators. I have read the reported triaL 

By Selden. Are you persuaded of the guilt or inno- 
cence of the defendants ? A. I am conyim^ed that mn 
proper acto have been done, and that thes€ indiridoals 
were connected with them, but I cannot take it upon 
myself to say that they are guilty of the charges of the 
indictment* 1 have no bias against any one oi them» * 

The Court decided that Mr* Weeks was competent^ 
and he Was tfworn in. 

George Sttele called and cbaHenged« Questioned 
by Otddfeyi I atti of opinion that tl^ defimdants are 
guilty. If the eriden^e is the same as before, I should 
contlct thefti. 

Barker. Can you raider no impartial verdict? A.^ 
I do not think I could altogether. The challenge was 
a^hlitted. 

Abraham Hart, challenged and questioned by Bar^ 
ker. I have no prejudice against any cme, and could 
render an honest verdUct. I have formed an opinion. 
The juror was sworn. 

Aaron Heath. I have not formed an opinioirand 
never expressed one. Sworn. 

The Jury being thus completed, the Court adjourned. 
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T%ursday, J^ovemher 23rf, 1826. 

Mr* Barker opened his defence with the loUowu^ 
remarks :— 

(jentleweQ of the Juryy-*The District MU>vmj wn- 
gratqlated the Court mid Jurjt in bis opening, on the 
prospect of a more summary trial thcui before^ and has 
pro9ecuted it ^conformable to that intimation; and I 
bare endeavoured to be inineneed bjr the same 
consideration £or all parties, wad in furtheraiice of 
that object, and because I shall, of necessity, in mj 
closing remarks, have gr#at occasion to claim jour 
indulgence, and to trespass on your patienee, I shall 
in this singe of the proceedings, confine mjself tp a 
very few remarks- 

[Turnic^ to the District Attorney, he requested 
to see the ¥^odm do^^rs furnished by Alderman 
Rathbooe, doscribing the papers albided to* Two 
or three were lUrnished. I want another of a deeper 
hue than either, said Mr. Barker; when ajmther 
was turaished.] This is iit on which I have wntten a 
memorandumi which is as pure aiul hanwiess as the 
act of laraishiflg it is vile. It is a <M>nti>act, in the 
hand writif^ of Alderman Ra&hone, and dated the 
10th of May. It »ets forth? thait Mr. Eckford had bor- 
rowed k^isfi Messrs. Spencer and Brown 2000 shwes 
Fulton Bank stock, in exchange &>r 29^500 shares 
stock in the Morris Canal and B^tiking ilofB^^j ;. 
prMttising to exchange back, at his optioni, at 9iXfff time 
prior to the 1st of March next This ^ntract w»» 
signed, <or H. £•# W. P. R.; and on its back is a me* 
moraadum in my tiand wri^^, in these words, ^^ as 
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fast and in such proportions as I deliver the Fulton 
Bank stock/' 

Nothing can be more harmless, more innocent than 
every part of the transaction, so far as described in 
this agreement and in this memorandum* — it is a simple 
exchange of stock, an every day transaction. Nobody 
has, nobody will dare to say that it was wrong : but 
if the stock had been fraudulently obtained, or if the 
certificates were false, all parties to the transaction 
who knew of such frauds, or either of them, would be 
guilty. Now, as I knew nothing of either, and had not, 
at the time, the slightest reason to suspect that anything 
was wrong, (and there is not a word in the agreement 
indicating any wrong) there is no wrong on my part, 
even if I had been a party to the return of the Fulton 
stock. Not so with Rathbone ; he was a director in 
both banks ; he procured the stock from the Morris 
Canal, he knew whether or not it had teen paid for, 
and if the certificates were false, he knew it. The 
memorandum on the back has no date, nor is the 
paper brought home to me at any particular period. 
It may have been written after the indictment, and 
even since the last trial, for aught that appears in 
evidence before you. The question that this memo- 
randum presents, is, was the memorandum to form a 
part of the within contract, or is it a separate contract, 
intended to be signed by some other person ? The 
District Attorney read the signature to the agreement, 
Henry Eckford and William P. Rathbone, and not for 
Henry Eckford, William P. Rathbone, as he should 
have done, which makes the memorandum " I," being 
written in the singular, appear not to belong to the 
contract; and in the absence of all proof, my hand 
writing is to be considered as indicating a separate 
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Condition on my part, connecting me with the whole 
transaction. I know the District Attorney could not 
have int#nded such a deception, such a gross fr^ud ; 
he could not have perceived its tendency, or he would 
not have thus exposed himself; it was his error in read- 
ing — ^yet it might have been to me a most fatal error, 
equally injurious as if it had been intended, and if I 
had not had the capacity or good fortune to have 
detected it, I must have suffered. 

I will now. Gentlemen of the Jury, unveil to your 
view a nefarious attempt to sacrifice an unoffending 
man. In the absence of Mr. Eckford, Mr. Rathbone 
called at the office of the Mercantile Insurance Com- 
pany, and presented to me this paper, drawn up by 
his own hand, dated and signed before I saw it, but 
how long after its date I do not recollect, and asked, 
as the friend of Mr. Eckford, if its conditions were 
clearly expressed. I suggested a slight alteration. He 
requested me to reduce to writing the suggested altera- 
tions. Not suspecting traps to be setting for me, I did so, 
on the back of the agreement. My son was present. Mr. 
Rathbone requested him to make a fair copy, incor- 
porating the memorandum with the agreement He 
did so, and Mr. Rathbone took both papers with him 
from the office, since which I have not seen or heard 
of either, until they were produced by the District 
Attorney, which circumstance, when taken in con- 
nection with Mr. Rathbone^s being let off, forces on 
my mind the irresistible conclusion, that he has fur- 
nished it for the purpose of fixing on me a crime, of 
which he knew, that I, at least, was not guilty. If 
roguery there be in the transaction, he is the only 
rogue among us. W. P. Rathbone, I mean, gentlemen, 
that man sitting there, (turning and pointing a^^jj^th^ 
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bone;) to describe the enormity of whose conduct^ 
requires powers far beyond my capacity, and the Wttle 
I can do, in that way, shall be pr^erved Soi^j clos^* 
ing remarks. A most painful consequence of thi$ paper, 
is the i^cessity it puts on a father to call his own child 
as a witness in his cause ; an alternative I did hope to 
have been saved from. But tlie cup of my mertifica* 
tion does not yet seem to be considered full by the 
District Attorney, and I Jiope the world will consider 
the necessity of the case a sufficient justification — 
they are interested that the true character should be 
known <^ the use attempted to be made of these papers. 
Another of these notable papers is a very rough me* 
morandum, in the h^id writing of Brown, Spencer, 
Rathbone, and myself^ which seems to have referenee 
to i^'tiegotiation for a loan of llOO/MM), to support the 
fiudson and the United States Lombard Companies, 
witich took place a few days belore their &ilure; half 
of which it was expected would be furnished by the 
FuHon Bank, and the other half by Messrs. Eckfoid 
and Barker. There was nothing aa this paper to con^ 
neet Mr. Eckford with this transaction, ence^ ^tyt 
hand writii^ of Mr. Rathbone, who was, a/ tikot tim$^ 
the partner of Mr. Eckibrd ; and the only thing to con* 
neet Mr. Barker with it, was the last memorandum on 
the paper, limiting the loan to $1000 per day-— which 
•W9S surely a prudent precaution, as, if the intended 
object failed, the obligation to loan would cease $ and 
if the oh^ect was obtained, the parties would benefit 
so much by their collections durt^ the hundred days, 
that it would compensate them for their great esier^ 
tions to raise the $100,000: But so £ur from the eoi»- 
panies meeting their {layments as long as Ni^[>oleon 
reigned after his return from 0ba, they both fiuled 
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within one week; and idtbough they got more than 
$17,000 of the money, tea thousand times has it heen 
alleged, to my prejudice, that they would not haye 
&iled if I had performed my promise. I consider the 
production of this supposed dagger, although intended 
for my destruction, a most fortunate feature in the 
plot, as it frees me, most triumphantly, from one 
charge--*«nd, although the last 1 knew of this paper, 
it was in the hands of Mr. Brown, I am not prepared 
to believe that he furnished it ; and nothing can be 
more honorable to Messrs. Spencer and Browne than 
the part this negociation locates on them. The whole 
object, scope, and tendency, is to borrow monejr on 
the best securities they held, for the use of the com- 
panies under their management The next in order, 
is a memorandum in my hand writing, purporting to 
be a contract, dated the 21st day of July, written for 
Messrs. Brown and Spencer to sign, for the settlement 
of the contract of sixty-one thousand dollars Fulton 
bank stock, which was not agreed to or signed by eithei^ 
The last I knew oi this paper, it was in their hands; . 
It is perfectly harmless, except as another evidence 
of the guilty conspiracy to destroy me. And now we 
come to the fourth and last of these weapons of .de- 
struction : it is a plain contract for the purchase and 
sale of sii hundred and ten shares oi Fulton Bank 
stock, dated the 21st of January, which stock I held 
at the time. What possible use of this contract, the Dis- 
trict Attorney intends to make, I cannot imagine, and 
therefore will not remark on it. The last I knew of this 
paper, it was in the hands of Mr. Spencer. The parties 
now on trial, can, and I trust will, satisfactorily explain 
how tbey lost possesskm <rf them. At present^ I am 
inclined to believe that Rathbone either furnished, or 
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was instrumental in furnishing them all : perhaps he^ 
borrowed them for the purpose of negotiating for the 
exoneration of a greater number of the defendants ; 
but as the District Attorney could not have f6und in 
them sufficient for their ransom, Rathbone, if mj con- 
jecture is right, converted the whole to save himself 
At these contrivances, as at all my enemies, I boldly 
hurl defiance, knowing that all the contrivances in the 
world cannot convert innocence into guilt. Now, Mr. 
District Attorney, if you have any more papers that 
bear the mark of the finger of Jacob, let him have 
them, that he may dispose of the whole pack at the 
same time. 

Gentlemen of the Jury, the District Attorney took 
particular pains, in his opening speech, to draw down: 
public indignation upon mef. It was for the public 
and not you, as he has not followed up his most 
aggravated allegations with a particle of proof. For 
instance, he stated that within six months immediately 
preceding the failure of the Life and Fire Insurance 
Company, I had, as their agent, palmed offj on the 
community their bonds to the amount of $300,Q00,- 
knowing them to be bad : thus leading every bond 
holder to suppose I had defrauded him of their amo,unt,' 
when it has been proved, over and over again, that I: 
never sold a bond for the company — that I only sold 
$10,000 worth, and that they belonged to the Mer- 
cantile and Western Insurance Companies, and not ta . 
me or to the Life and Fire Company, and that of the 
person to whom 1 sold them I had purchased a greater 
amount, and of others to a vast amount. 

Not even an offer, on my part, to sell has been 
proved, although he has ^unintentionally proved that 
I made vast purchaser. All this was proved on the 
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on this point The District Attorney traduced me QUtot 
crnelly on the former trial, for all which I can exctfse 
him. He had heeii deceived into a belief that I wad 
guilty ; and in doing what he imgfat hare thou^t liras^ 
his professional duty to demonstrate that guiUf hei 
allowed his aseal to carry him quite too far. I had 
hoped that be had emptkd aU his vials of wrath ta 
their very dregs on my devoted head; but f was mttdl 
misiaken. He has wounded me still deeper; and hi# 
last speech has been spread in the columns of the 
daily papers, and to my prejudice. I have b^63i iiv 
dieted £3r a conspiracy — this term indicates secrecy^ 
Did you ever, gentlemen of the jury, hear of a con- 
spiracy, without hearing also of its being suspected^ 
discovered, or betrayed ? You have often Iteard ol 
the detection of a conspiracy against the state, agoinst 
the church, or for some other extraordinary or violent 
purpose ; but you never heard of one witfaoitt tb^t^ 
having been, at least, an attempt to keep it a< secrete 
And now, allow me to call your attention to my con- 
duct in all the business connected with the variotf^ 
subjects of this inquiry, when you will perceive that 
every part and particle of it has been conduct^ 
openly and without the least reserve or secrecy^ 

Is it not fair and reasonable to presume that the 
District Attorney considers himself totally destitute of 
all evidence of crime, by his resorting to such triflmg; 
circumstances ; his collecting together these straws^ 
and feathers, lighter even thcun air, from which he 
wishes you to infer guilt. On the last trial he held me 
answerable to prove that I was absent from the city 
in the month of June. It was, though by accidenff 
proved, and I suppose sufficiently so ; I however, did 

24 



Digitized by 



Google 



186 

refuse ta send for witnesses on that point ; but my 
proud spirit has been humbled, and although a free 
citizen, in a free country, I feel compelled to prove 
that I went to Nantucket to visit an aged mother. — 
Had I not have witnessed the fact, I never could have 
believed, that any citizen would have been held 
answerable to prove whether he remained at home or 
went abroad, or how long he was absent ; but 1 have 
determined to humble myself by furnishing the proof, 
and witnesses to your entire satisfaction shall be called. 
The commission charged on my account may possibly 
be made a fruitful source of complaint, although only 
a common commercial commission of two and half per 
cent More is sometimes charged on commercial 
transactions, say five per cent ; and in the case of the 
Greek ships I believe ten per cent, whereas a broker's 
commission would only be a quarter, perhaps a half, 
and at most, not over one per cent. Therefore, for the 
purpose of establishing my charge to be a fraud, he 
has caused me to be indicted by the denomination and 
character, or name, of a broker. Now, gentlemen of 
the jury, I am not, and never was a stock broker, and 
besides the charge is only conditional. The circum* 
stances which led to it are as follows : Mr. Eckford 
applied to me to sell and hypothecate the stock, a part 
each, and to carry on sundry negociations connected 
with raising money on the stock. He wished to stipu- 
late for an adequate compensation. I declined,, and 
he promised to see me paid wh^n it was over. You 
have seen with what fidelity and success I carried on 
all these negociations. The object for which I em- 
barked was lost in the failure of the Company, and it 
then became a mere matter of interest. I therefore 
placed in the account rendered to the receivers, a 
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commercial commission of two and a half per cent, 
which I think richly earned ; but observe, gentlemen, 
the remark I made when I delivered the account. Mr. 
Hoffman one of the receivers, will tell jou, when called 
as a witness, that I stated the charge was only intend- 
ed to lift the subject up to the view of the Chancellor, 
explaining at the same time, the terms on which I had 
embarked, and that I considered the Chancellor, when 
he should pass on the account, to be at perfect liberty 
to reduce or expunge the charge, if he should think 
proper to do so, and that I should not insist on any pay. 
The science of finance, as 1 have often stated, is diffi- 
cult to be understood, particularly by young and in- 
experienced persons, in illustration of which, I will 
state mistakes made by young Mr, St. John, from the 
Morris Canal. I do not wish to criminate him or im- 
peach his testimony. I do not believe he meant to 
swear false ; but he did swear most heedlessly. I will 
prove that he swore on the former trial, that Mr. Ver- 
milyea sent him with the five thousand dollars to Mr. 
Barker, that he went to the Dutchess Insurance Com- 
pany, where he saw Mr. Barker and offered him the 
money, that Mr. Barker did not take it, but pointed out 
Mr. Halleck as the proper person to receive it, to 
whom it was delivered. Abo that the $10,000 was 
returned to the Morris Canal, that he received it — 
$8600 in their own bills and the residue in the bills of 
the banks of New-York— and on this trial, you, gentle- 
men of the jury, have heard him swear, that when he 
went with the aforesaid $5000, Mr. Barker was not in 
the Dutchess Insurance Company, that he saw Mr. 
Halleck^ gave hifn the money, who informed him that 
it was all right ; that he did not at that time know Mr. 
Barker, saw a gentleman pass out at the door when he 
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(St. John) went in, whom he afterwards was informed 
was Mr. Barker, and when the money was returi^d. 
the witness received only a part of it, he belieyes 
07000, in M^H'ris Canal notes, he however admitted in 
the i^ross-es^amination that the whole $10,000 had 
heen paid, which he learnt from the officers of the 
Morris Canal, but still persisted in saying he did not 
know it of his own knowledge. 

On the last trial I did not call witnesses to prove a 
negative, contenting myself with knowing that the 
District Attorney had proved nothing against me ; and 
lli^ult as it is, I shall attempt in this case to prove a 
negative* You shall hear what Mr. Cox can say on 
the subject ; and as relates to my confidence in the 
la& and Fire Insurance Company, I, in common widt 
ail the witnesses that have been examined, had'the ful* 
lest confidence, and I think all the proof supports this 
declaration. But as it may be urged that all these ope- 
rations were for account of the!!companies in which I was 
an officer, I will tell the operations I had in them on my 
own account. I induced my friends Israel Corse & Son, 
to join me in raising funds from the United States Fire 
Insurance Company, by the purchase of United States 
Bank stock (which amount was invested in Life and 
Fire bonds on joint account) which bonds we held uh- 
til near the time of the fsdlure, when for the purpose of 
enabling the company to go on, they paid us $20,000 
of tliem in bond and mortgage, the others remain un- 
settled, and although the Mercantile and Western had 
security, these bonds were not secured except until 
they were paid by the said bond and mortgage. 

Gentlemen of the Jury, my connection with the Mer- 
cantile Insurance Company, the Western Insurance 
Company, and the Dutchess County Insurance Com- 
pany is made the ground of reproach. The Mercan- 
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tile allows me a salary of $1500 per annum, with 
which, and some trifling stock speculations on my own 
account, I support my family. The Dutchess allows 
me $2000 per annum, and the Secretary exchanges my 
bank notes at par, to an equal amount for the holders 
who apply, paying them to me for salary. I have not 
yet received the last quarter's salary, but believe he 
has on hand a sufficient amount thus exchanged to pay 
it: the previous quarter's salary was paid wholly in Ex- 
change bank notes. With this company's removal to 
New- York, I had no part or lot ; it was brought here 
by others, strangers to me, and established in business, 
but was unable to get on without aid, and to Jacob 
Barker, as is usual in such cases, application was 
made : he took an interest of only $500 in the stock, 
and became an officer in the company, and served it 
jhithfully, and with success, for fourteen months, for 
which the directors allowed him only $1000; since 
then I have received $2000 per annum. 

The Western Insurance Company allow me $2000 
per annum, and pay me by the burning up of that 
amount of Exchange bank notes, which they had taken 
at par, in part payment of their stock, which the 
holders of those notes subscribed, for the purpose of 
getting them thus paid ; and I am bound to labor for 
the said company in a similar way, so long as thej 
have an Exchange bank note to pay me with, beyond 
which I have no interest in the company, except that 
imposed by necessity, and should gladly quit it to- 
morrow, if not restrained by other considerations than 
that of profit. 

The active, or executive part of the business, of 
these companies, has been principally done under my 
immediate care ; and if there is any wrong, I am quite 
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willing to bear the whole blame, and to answer there- 
for, even at your hands, whether you find it in the bill 
of indictment or not. These companies have been 
preserved whole, sound, and prosperous, while half 
the monied institutions of your city and of Europe, 
have fallen under the general calamity which seems to 
have devastated (he commercial and financial world 
the past year. M ariy similar institutions have had their 
capitals and effects wasted and 6quandered,or applied 
to the speculative purposes of the officers, whose duty 
it was to have protected the same — ^some fifty or a 
hundred of these officers, whose duty it is to render 
an account of what, at least, may be considered their 
unfortunate stewardship — ^some fifty or a hundred, 
I say, have been indicted, 4he bills filed away, and 
remain neglected on the dusty shelves of the District 
Attorney, while I, the last man indicted, and who have 
thus preserved the companies intrusted to my care, 
and to the entire satisfaction of the most respectable 
board of directors the city coulJ afford, am the first 
to be tried, and tried again. The public are said to 
have run mad, and that they cannot be appeased by 
any other victim than Jacob Barker, guilty or inno- 
cent. If this was true, would you yield to such con- 
siderations ? Would you give up an innocent man a 
sacrifice for the crimes of the guilty, and allow those 
guilty, thus to draw off* public attention from the real 
offenders? No, 1 know you would not. But it is 
not so ; there is no such prejudice, no such feeling 
abroad ; the public have not run mad ; the public do 
not want any victim ; but they do wish to see the guilty 
ferreted out from their lurking places, and punished 
according to the law and the evidence in the case ; 
and this is what I also want, and this I demand at 
your hands. 



Digitized by 



Google 



191 



Friday, November 2ith, 1826. 

At the close of the preceding speech, all the parties 
proceeded to furnish their testimony. That being 
closed, several of the Counsel summed up the cause in 
behalf of their clients — after which Mr. Barker occu- 
pied the court for six hours in making the following 
remarks : 

Gentlemen of the Jury — It was said by a former 
president of the United States, in his message to Con- 
gress, that we had fallen on evil times. It is very com- 
mon for men surrounded with difficulty to think their 
own case harder than others ; in this common feeling I 
think I may be allowed to participate at this time* 
The disadvantages under which I now appear before 
you are so manifest, and the great difficuly in so re- 
gulating my course as to do justice to myself, and not 
injure the cause of the other defendants, embarrasses 
me beyond measure. Next to my solicitude to de- 
monstrate my entire innocence is my desire to avoid 
giving cause for any one to think I am regardless of the 
feelings or character of any person, and particularly 
so of those persons who have been denominated my 
companions in misfortune, although most of them have, 
by their own acts, or that of their counsel, manifested 
a perfect willingness to give me up an innocent victim 
to public prejudice in the hope of escaping themselves, 
or at least of mixing me up in their concerns, with 
which they know I have had no part or lot, and in the 
hope of making the world believe their conduct had 
been equally praiseworthy with mine. There is, how- 
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ever, one of the individuals in this indictment, nof 
now on trial, towards whom I have no kind feelings 
left, insomuch that I am afraid I may be led into error. 
I have thrown off all restraint on my angry passions, 
and although 1 came into court this day an unoffending 
man, I am very much afraid that I shall not leave it 
without doing some wrong ; the provocation is so 
excessive that my remarks in relation to William P. 
Rathbone cannot be regulated by moderation or per- 
haps sound discretion. 

When I addressed you at the opening of my defence^ 
I lifted up the cjurtain and gave you a slight view of 
the nefarious conduct of that consummate villain : I 
will now rend the curtain into so many pieces that no 
one will be large enough to know its fellow. It is not 
only me that he has attempted to stab, it is his late 
partner, Henry Eckford, at whose fair fame he has sflso 
levelled his venomed shafts. Mr. Eckford's character 
was as pure and spotless as the mountain snow, until 
this monster trampled on it with his unholy feet, and 
blackened it with his own pollution, at the very moment 
this man^s patron had, by his generosity, his kindness, 
and his too confiding disposition, warmed him into 
notice, and given him the little consequence he has 
had in this deeply injured community. 

It is in proof that he was a lobby member, hanging 
on the skirts and over-awing the legislature and that he 
procured the charter of the Fulton Bank, but by what 
means we have not, on this trial been able to prove, 
although a pretty clear inference is to be drawn, from 
what has come out, that it was by bribery and corrup- 
tion. He returns with the fruits of his iniquity, and 
his friend and relation, Mr. Cheesbrough, one of the 
commissioners appointed for the distribution of the 
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stock, allows him to subscribe for a balf a million 6i 
the stock, being greatly more than the half of the bankf 
after deducting that part allotted to the late vice-pre- 
sident Tompkins, and that, too, without paying a single 
dollar, and this stock is allowed by Mr. Cheesbrough 
to conti*olall the elections of directors, although to this 
hour not a single dollar has been paid on it by the 
said William P. Rathbone. Not content with defraud- 
ing the community out of a fair distribution of the 
stock, he defrauds them by giving out that Mr. Eck-« 
ford owned half the bank ; and, to give currency{to thii$ 
story, he subscribes therefor as the attorney of Mr/ 
Eckford. 

As soon as Mr. Eckford heard of the liberty he had 
taken with his name, he declined having any thing to 
do with the dirty work, and throws back the stock on 
the commissioners. Observe, gentlemen, he does not 
give it to this. Rathbone — he places it back where the 
legislature originally placed it, leaving the responsibili^ 
ty of its distribution with the legally constituted au- 
thorities, of whom Mr. Cheesbrough was one ; and 
Mr. Cheesbrough insidiously told yoU on his oath^ that 
when he wished to hear from Rathbone at Albany 
pending the application for the charter, he went to 
Mr. Eckford. The next move this man makes was to 
borrow the name of John M'Dougal Lawrence, Esq^ 
and Mr. Vermilyea, and to these three names do these 
commissioners give the bank, but wholly for account 
of Rathbone, denying to the neighborhood and to the 
community nearly all participation therein, although 
they were ready with money in hand to have taken the 
stock and paid the whole cash therefor. Soon after 
this he sells the control of the bank for a bonds oi' 
$75,000 to Messrs. Spencer and Brown, taking his pa:f 
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in Hudson bonds, to secure which, and to get up the 
notes given by himself, Lawrence and Vermilyea for 
the stock, to the amount of about $400,000, may you 
ascribe the various manoeuvres of this man, and by 
basely surrendering to the District Attorney papers, 
scraps, loose memorandums, and the like, he hopes to 
induce you to believe that others have been guilty of 
crimes which he alone perpetrated. 
Gentlemen of the Jury, I am sorry to take up so much 
• of your time with so worthless an object as William P. 
Rathbone, who, I may with truth say, in the language 
of Mr. Randolph, will not, when taken, be game worth 
the ammunition expended in the chase. But he is an 
Alderman, and has drawn into his toils many other 
honorable members of this court. I believe the names 
have been implicated in these transactions of a majo* 
rity of the whole fifteen members who have a right to * 
sit in judgment on your verdict, if you should pass one 
against me, which God forbid. I do not say these 
things from any disrespect for this honorable court. 
I know they must feel indignant at the conduct of this 
miserable creature, and be the first to endeavour to 
wipe away the stain he has brought on the whole city : 
they will feel as the two young Russian nobles felt when 
their much beloved sister dishonored their family by 
an intrigue with a foreign minister : they put her, with 
their own hands, instantly to death ; and the good peo- 
ple of this city, who have wrapped their mantle about 
this man^s head, by honoring him with a seat as mem- 
ber of the common council, as well as of this and of 
other courts, will drive him from their presence. He 
will not be permitted to live where " trees bear tar or 
birds carry feathers.*' Although I have taken up much 
of your time with this doleful subject^ I shall have 
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occasion to advert to it throughout my defence, as this 
lago appears in almost every act against which I am 
called here to defend myself. 1 will, therefore, pro- 
ceed briefly to notice the law and the circumstances 
under which you were impanneled. 

In the course of the examination, the District Attor- 
ney accused me of seeking an opportunity to make an 
attack on Robert Lenox. I came here at peace in my 
own mind, with all the world, except Rathbone ; and 
so far from having any disposition to attack Mr. Lenox, 
I assure you, upon my honor, that I wish he was one 
of the jury to try this cause ; he is a sensible man, and 
I have the fullest confidence that I could convince 
such a man, however prejudiced he might be, that I 
was entitled to a verdict of acquittal without the jury 
leaving their seats. I hope there is sufficient intelli- 
gence among you to enable you to understand this sub- 
ject, difficult and complicated as it is ; and if I have the 
good fortune to make myself understood, the result will 
be as I wish it, although I have great and mighty pre- 
judices to combat. With some of you I have had diffi- 
culties ; but you know that in those matters, I acted 
with integrity and with candour; that I put myself on 
my rights, and established the justice of those causes ; 
and however hard their application may have been on 
you, I am persuaded you cannot be induced to bring 
your prejudices into this cause, and thereby violate 
that contract with God, which every man makes when 
he takes an oath. I, therefore, have not allowed the 
fear to act on my mind which has so much alarmed 
my friends since they heard the names of this jury and 
the manner in which they were impanneled, about 
which I shall bestow a passing remark. 
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I do not thmk you are such a jury as was contempla* 
ted by the framers of our happy constitution, who pro-- 
vided that every accused citizen should be tried by an 
impartial jury : that men who had prejudged the case, 
as most of you on oath admitted you had done, cannot, 
in my opinion, be legally considered an impartial jury. 
No man on earth can be expected to admit that if he 
finds himself, by new testimony, in error, he is not 
Open to COP action : if not, is it sufficient for you to say, 
what every man might say, that he considered himself 
equal to the mighty task of conquering his own opi- 
nions, and rendering an honest verdict ? All we look 
after, when listening to testimony, is for such things as 
will support and harmonize with our previously ex- 
pressed opinions ; not for an excuse for the conduct of 
the accused ; not for circumstances that will induce us 
to give up unfavorable opinions formed, and to recon- 
cile affitirs in themselves of doubtful appearance, with 
&irness, with candour, and with integrity. As lamen- 
table as this is, I venture to pronounce it a true picture 
of the human mind. If you are in judgment of law an 
impartial jury, why are grand jurors and relations con- 
sidered otherwise ? I have taken a juror^s oath; 1 then 
considered my mind, as to the case to be tried, like a 
clean sheet of paper, ready to receive an entire new 
impression; but not so with yours. These defendants 
have a two-fold service to perform ; they have first to 
remove a very deep impression already made, before 
there is any room for another — the two cannot exist 
at the same time— our duty is therefore a very hard 
one, it is what we sometimes call working doubly tides. 
The law presumes every individual innocent until he 
is proved guilty. You have taken upon yourselves this 
trial, presuming the defendants guilty, you therefore are 
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at variance with the law* Now it can nerer have been 
the intention for the law and the jury to be at variance. 
I admit the odds is vastly against us, and I fieel thankful 
that I have been favoured with fortitude and philoso* 
phy sufficient to come here and breast the storm, un- 
aided by counsel or friends. But I come so strongly 
armed that I fear not: my shield is justice, through 
which not one of the poisoned arrows of the conspira- 
tors could penetrate, they have all fallen harmless at 
my feet : I will pick them up and hurl them back on 
my accusers. I took courage at the recollection of 
those memorable words of our dying naval hero, Law- 
rence, ** Don't give up the ship*'' words that should 
be writteI^in letters of gold, and placed in our public 
squares on imperishable monuments, where all coming 
ages may read them, and improve by their courageous 
moral. 

Gentlemen of the Jury, you have seen sundry pa- 
pers, contracts, memorandums, and loose scraps, on 
which appears my hand writing. The most of these 
papers have been carefully treasured up by William P. 
Rathbone for some vile purpose, and probably obtain- 
ed with the same dishonest views. How the District 
Attorney came in possession of them he can explain if 
he will. I shall tell you where I last left them, and their 
history as far as I have been enabled to trace it. The 
law presumes them in the hands where they were last 
seen, if the parties do not think proper to explain. 
For those that were with Messrs. Spencer and Brown, 
I did, until this moment, expect an explanation. All 
they have dared to give, is, that the last they knew of 
them they were in the hands of Josiah Hedden, leav*- 
ing me to imagine the rest; and I must, therefore, also 
leave you to imagine the rest. However unkind it 
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may appear in Messrs. Spencer and Brown, to have 
contributed those papers for my destruction, I have no 
complaint to make. They were not, nor ever were, my 
companions. They are called so, from the single cir- 
cumstance, that the District Attorney has put us in the 
same bill — they owed me no debt of gratitude— rthey 
were not the repositors of my confidence. The papers 
they held were fair and honorable contracts, to which 
they and I were parties, and if the District Attorney 
had served notice on me to produce the counterparts, 
it would have been done openly and above board, 
without the least idea of doing any one any harm-— 
therefore, if their counsel had not, so far as they have 
spoken, travelled out of the records to assail me, I 
should think lightly of their conduct in this business. 
Not so with Rathbone ; it has been proved to you by 
the testimony of Mr. Halleck, John D. Brown, and 
Robert Barker, that this man was in the constant habit 
of running to me for advice about paper contracts, 
claims on underwriters, &c. and Robert Barker has 
testified that Rathbone called on me, at the office of 
the Mercantile Insurance Company, some time in May 
or June, bringing with him the contract, signed " for 
H. E., W. P. R.," asking me, as the friend of Mr. Eck- 
ford, who was absent from the city, if its provisions 
were clearly expressed. It was for the exchange of 
$200,000 of stock, any day prior to March next. 1 sug- 
gested an additional article, allowing Mr. Eckford to 
deliver and receive a part at a time, without being 
obliged to exchange the whole at any one time, he 
desired me to reduce the same to writing, on the back 
of the contract ; I did so, and Robert Barker testified 
that this Rathbone then desired him to copy the con- 
tract, incorporating with it the suggested addition ; he 
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did so, and this monster took both the original and 
copy awaj from the office. So far as any thing can be 
discovered from the tenor of the contract, the trans- 
action was fair and honorable, a mere exchange of 
stock, an every day transaction ; the fraud of securing 
to himself the collection of the $75,000 bonus from 
Messrs. Spencer and Brown, for the sale of the Fulton 
Bank, and cancelling the stock notes of Messrs. Law- 
rence, Vermilyea, and himself, was not alluded to in 
the most distant manner, by any thing which appeared 
about that contract, as you will see by the slightest 
examination, and yet he furnishes the District Attor- 
ney with that contract for the purpose of making it 
appear that I was a party to an affair of his own, of 
which he was individually to reap all the profits, and 
his objects he carefully concealed from all these de- 
fendants, and knew J was as innocent of all knowledge 
of, or participation therein, as an unborn babe ; yet 
he, afler taxing my time and talents for his exclusive 
benefit, endeavours to convert my kindness into evi- 
dence of crime on my part. This is an offence of so 
heinous a character that I know not how to describe 
it. When school boys, we were all learnt to despise 
tale tellers. In riper age, we view with detestation 
spies and informers, and with abhorrence, staters or 
king^s evidences. But all these deformities of human 
nature are christian virtues in comparison with the 
conduct of Rathbone, words have not yet been coined 
forcible enough to depict its true character. 

The District Attorney himself has not escaped the 
frauds of this man : he promised him sufficient materi- 
als for my destruction, and no doubt, directly or in- 
directly, applied to Messrs. Spencer and Brown to 
contribute, promising them also an exemption, if their 
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united forces would but convict Jacob Barker ; hencer 
the papers got into the halrds of the nightly negotia- 
tors, and were all appropriated to the ransom of Rath^ 
bone, who had promised the necessary ammunition 
with which the District Attorney came here all arm^d 
and equipped. Levelling his piece he took aim, and I 
wish 1 could say it was an honest aim. Sure of his 
victim, he pulled the trigger, but courageous as he is, 
he was not allowed to smell powder — it would not 
even flash. Astonished, he examines it. It was black, 
yes, black as hell itsell^ — but it was only ink-powder. 
\ Now Mr. District Attorney, if you will hand me those 
wooden daggers, I will endeavour to exhibit their true 
quality and character to the jury. 

Gentlemen of the jury, you cannot have forgotten 
that the District Attorney read this paper as if it had 
been signed Henry Eckford and William P. Rathbone^ 
and not for Henry Eckford, William P. Rathbone, ac- 
cording to its truth. Please to look at it and see the 
imposition. It is nof possible that the District Attorney 
could have intended the fraud. Unkind as he has 
treated me, 1 cannot believe him capable of such an 
outrage ; the object was tp make the contract read in 
the plural we^ so that the memorandum on the back, 
in my hand writing being in the singular, /, might ap- 
pear as a separate and distinct condition of a third 
party, and in the absence of proof who that party was, 
to have it inferred that I was the party from the single 
reason that the memorandum was is my hand writing. 
Whatever may have been Mr. Maxwell's knowledge 
on this subject, Rathbone knew that I had no interest 
in the question, and the miscreant intended the fraud 
when he furnished the paper. 
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The District Attorney has told you that Messrs* 
Eckford, Swift and Rathbone would be tried at the 
proper time, observe gentlemen of the jury, at the 
proper time, and the District Attorney is the sole judge 
when that proper time shall arrive, now I most sincerely 
hope that it never will arrive. 

As to Mr. Eckford, the District Attorney should in- 
stantly enter a nolle prosequi ; in doing so he would 
best consult his own dignity and the cause of justice; 
the example furnished by this gentleman's conduct, in 
his very great sacrifices and exertions to enable the 
company punctually to pay its debts, has not, and 
never will have its equal : $200,000 would not replace 
his losses and advances, and but for the most unac- 
countable combination of circumstances, which ren- 
dered it impossible for him to raise the necessary 
money, with his princely fortune, which I then believed 
and still believe, to be half a million of dollars after 
all his debts are paid, but for this, I say, the Life and 
Fire Insurance Company never would have suspended 
the payment of any debt contracted while he was 
president thereof. If I may be allowed to say that I 
know any thing which I do not know of my own know- 
ledge, and no man can know the secrets of another 
man's heart, I should say I know that all Mr. Eckford's 
measures were taken with an honest view, with a 
sincere desire to enable the company to pay its debts. 
Of this I think there has been abundance of proof 
put before the world, to satisfy even the District At- 
torney ; and if Mr. Eckford is to have his feelings 
harrowed up by another trial, and if farther inju^ry is 
to be inflicted on him, and on his unoffending family, 
it will be because he could not perform impossibilities, 
and not for any thing that he has done, therefore, 1 dp 
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soff^ most eittpk«^ica%, thiit I hope thai silE proceeid- 
mgs ia refaitioft to hun wiU be discontinued^ onA fiie 
sfloi^ as relates to General Swift. The kiiter ini^ 
Ifiave lent bis name too freelj, he may have omitted t9 
perfixm a doty in seeing that the accounts df the conii- 
pany were accurately kept, for all whkhy if he has 
not suffered sufficimitly, let him sufler ittCKre, but i pray 
you not to eon^ider such omissions as evidences of a 
fraudcdeiiA iiittent, my word for it^ such a thin^nefver 
entered hb heart As to» William P. Rathbone, Cred 
kiioiM^ be wiM be punished enough wv&out any more 
trials before thk c^urt. He bas already been tried 
and completed by the people at large ; the finger ^ 
sconi{ is pointed at him bj every man^ woman a»d cfaftdl 
who komts his persock ; and there is not one nu^^ of 
groand on thi^ habitable globe where Iss foot <»i» rest 
» peace. 

r did hdp^ thait this trial would have been eondiicied 
hjr the District Attorney acdovding to tbe law and tbe 
eridjenee ki tbe ease; on tfie former trial he took partfcu^- 
tarpaans toi iiickiiame and dtfiame me. I heard a part 
of hiiisimamoain^ iqp< speech : it was eloquexel beyond airf 
thing evetr before pronoofured m thas hall. His &me 
for declamatory powerd has rc^hed tite very pinnacle 
of grisatnesa. He cialn add nothing without hf^uring k^ 
bul his speech, eloquent as it was^ hiad littk or m^tbiag 
to* d^ m&i ^a& law, the evidence, and the facts in the 
case; and, if the District Attorney wishes to bereatty 
great, he must learn to be just^ to be tibeeal, to be 
genere^s, or his eloquence wUlbe forgotten; as nodnii^ 
worth* At tbe opening of tliis ease, the Bistriel At- 
torney told yoa that I had soid $300,000 of Life andi 
Fire bonds, as agent im that company, within six months 
previous to its faikire; that i recommended not oniy 



Digitized by 



Google 



203 

!^at compcHiy, but also the United Sitates Lombau'd 
and the Hudson companies ; that I assisted ki paUmng 
<^V ^eirbondfi) was ^ieefij interested in tibe two loiter 
<Mmipaiiies, and was employed tn maoagiog their busi- 
ness, afi wMeh was false^ a«d of which he ought io 
Imwe been «ensible from the testimony on the f(»m9ker 
trial, and celraiaed &om repeating the ccdumoj iw Unm 
as it did not lumish any proof of either of the isili^a^ 
tions. Here is a coDMiunity that has Bdore dian a mH- 
Uou of dollars m he^is at t|ie dtfferei^ ineolFont cai»r 
{mnies, wbtcb they consider in a state of ioss. Tbeme 
is scarcely a mail or nsoman who had ^ hundred cklfeji^ 
to spare that ^id not intrust the samte in these tseewii- 
tiee, from the very expessive profits they 9^e»f^ i^ 
promise. Ncw^ aa the District Attoroey Jcnew ^tl 
had nothing to do wi|;h thus pa)Biii»gofftheilionii9,or JA 
managing 4^ afiairs of ^be oompanies, wasdrtsottdread*- 
fiitly cruel to h<:4d me^ip ps the author iof aH tiiis nb^ 
chief, and allow hisspeech to ke inata^tlypabUabedw 
the newspapers, thus enlistiag against J9fee:the fttf^nSti^ 
es of erery bondholderyand iiidu^ng tham i» bi^lii&ve 
me the po4»ber of all Ibeir treaswe -? Can aoy jwy jhe 
found ^^apat^e of resiatiiig 'suoh a mighty phdans ? 

Mr. [ieav^t ewope, that on one joccaeion i pihaen^ 
to him, ^t I considered Hudson bonds as « mou^j^r 
m^smg ^pecutatton, better and <e^ualfy safe wiAi Ffllr 
ton bank stook ; that i oonsiderad the ieoime&ioD h^ 
tweentl^ two ifistitutiovs so indimate, that they would 
rise ai^ Ml toge^r* l|lr. Lea?itt alfi»> t«ti&^i tt^t 
but for my interfereoee in ptoounog a^chMge of direfi' 
tors, an application to theChaneeiloribraiiiiijiUMCIk)!^ 
which fee contemplated making, jot some jattii6rKlo<9Sft>K 
measureUhe bank would bay«iBiiled<withitbe«€Oi»pi»jj 
and sdt gone to ruin together. Me i^d (teit ihe^ tbf&re*^ 
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fore, did now consider the opinion I gave a very sound 
and just one. 

Mr. Garniss swore that I once offered to sell him a 
United States Lombard bond, when their price was 
four or five per cent a month ; and had I not the same 
right with every other man in the community to buy 
and sell those bonds, and was oflfering to sell them at 
about ten shillings in the pound, recommending them ? 
What better evidence could have been given of the 
alarm which pervaded my mind as to the solidity of 
this company. Now you have, gentlemen of the jury^ 
every part and particle of testimony that has been 
offered in relation to my interest in, agency for, or 
connexion with those two companies, excepting that 
at about the close I took part in a negotiation for a 
loan for their relief, which in a great measure iailed, 
and principally because the parties could not giv^ 
adequate security; and I hope and trust, th^|>this jury 
are not to be called upon to consider as a crime, my 
willingness to assist the distressed. 

The District Attorney seems to rely upon thisnego^ 
tiation as evidence of conspiracy against the Fulton 
Bank. You will please to remember, genttlemen of 
the jury, that Rathbone was, at the time, a director, 
and therefore the legal representative of the bank — 
that Mr. Leavitt and Jonathan Lawrence swore that I 
was authorised to represent the bank in that negotia- 
tion ; that each had separate parts to perform is mani- 
fest from the tenor of the paper produced by the Dis- 
trict Attorney in the handwriting of Rathbone; he 
uses the name of Mr; Eckford, and being, at the time, 
his partner, it will have its influence : this memoran- 
dum clearly establishes, that Mr, Eckford was to have 
nothing to do with the appointment of new directors ; 
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that was to be left to Mr. Barker to arrange with Mr. 
Leavitt — this you will please to recollect, was on the 
12th day of July, and it was on the day previous that 
Mr. Leavitt swore that their nomination was to be 
referred to the opinion of Mr. Catlin. Mr. Catlin tes- 
tified that Mr. Leavitt and Mr. Barker had, on the 
11th day of July, waited on him, and that he had at 
their united request interfered therein, which, when 
taken in connexion with the testimony of Alderman 
Mott, Messrs. Phelps, Hazard, Lawrence, Cornell, 
and others, of the respectability of the persons recom- 
mended and elected on the nomination of Mr. Barker, 
must put to flight every suspicion on this branch of 
the present inquiry. However, all this negotiation, 
was a mere matter of proposition, never reached the 
form of a contract, and you cannot suppose that it 
imposed upon me any obligation to furnish the $100, 
000 wished for by those companies ; had the contract 
been consummated and duly executed according to the 
tenor of the memorandum, the obligation would have 
been only to furnish the $1000 per day for the support 
of the two companies, on their furnishing security, 
coupled with an assurance that it would have been 
sufficient to carry them through their difficulties* They 
failed on the 15th of July, proclaimed themselves ut- 
terly insolvent, and the Hudson Company parted with 
all its securities very soon thereafter to the Fulton 
Bank; at most, under such a contract, they would not 
have been entitled to over $3000, say $1000 a day from 
the 12th to the 15th, and especially so, after they had 
parted with the power to give securities. As to Mr. 
Eckford in this affair, all he was to do, was to loan 
them $25,000 at lawful interest, to help them in their 
distress, and nothing else is indicated by a single ex- 
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ff^Q^iou ixx the papers pf<>flueed. . Put tfaejr^o %iwah 
one other fact^ that Batbhone k^ iqii^iyiqgs a9 to M6 
treachery to Mr. Ec)f(otdJ An attei^pt i§ omde to 
cover his name with ink. H^j no dopht, thpu^t he 
had been successful, but Kvhen the ink 4n^ the ^i- 
ginal name shone through. Look at it^ geotlem^ of 
the jury. Here it isi-^perfectly plain. Now tbfc WW^e 
Rathbone has none of the ordinary qualities ^ mm^ 
not even the vindictive passions. He wopl^ npt harm l^ 
chicken, except to help hii»seU. He ha^n^^ of that 
bold deci^ve spifriit th^t would pull down the pill^r^ 
that support the templeY the faU pf wh^ch would crug|i 
himself with ^i^ enei?^^. JH^ehas ^one ^that fire which 
elicited the Doge ()1' V^iiice to ^ay, ** Doee h* y-et live .^'' 
Under tbe/se cir^uiQstaiic^t was it ii$Ht unjwt aod illi- 
beral in Mr. Radclif tp ^acri)>e to me tmd fiMt^i, in nept 
furnishing thi^ oipneyt It would have bew better for'^ 
his clienta, had he atten^^d to tbeir deiem^ and 1^ 
me alone. Mr. pho^nipi: aM^o mwit hav?e a bit at me, ac- 
cusing me of havii^ entwined myself ateo4ji tlx^m Kke 
a jwrf^nt with a rattle, &c. Now, had I d^ne all this, 
it would ha;ve been an indiyidu^ act of my owis^ and 
thereipre no c/onspirapy. Had he been, irbat he pijo^ 
fesses to foe^ a l^FJ^r, he would have know)Q be^ttei:, 
and hav^ not ao uns^iiccessfully joined in Ihe <cn;^ade 
agaiust me. 

I saj the^ things, Oentlemen of the Jnrjf ihirt you 
may see the repeated provocation these men pr» me 
to retaiiate on their ctienti^, but I shall not do it be- 
yond the necessity for my own defeaoe. Mr. Hoy* 
must alfto indulge in observations to my pneyudiee by 
instancing my contract tp supply the gpverwnent with 
money during the late gloriou$ iBuad jusi war — bi^ iWH 
well knew ttmt i considered that affair oiy cockade 
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mf iifttiotial phime, froia which no tnaa could attempt 
ia pluck a single feather, Wi^ut creating in my bosom 
imttotaneous and detersiined hostility. He intimated 
thclt 1 bad aried down the stock to profit by the falt^ 
he knew better, and knows nothing about the prindk 
pies of &mn<:e, as he would not have so exposed his 
ignorance by so unnecessarily introducing a bc^inesi^ 
so ctotir^y foreign to the subject before this court. 

All goi^ernnienisi, in time of g^eat national distrem, 
baire alkfwed som^ indemnifying coi^ition to the con- 
irittm^s £of loans. Our government did no more. It 
vhM no pro^ct of mine. I W^h I had been its author. 
I should liare been proud to hare originated so just a 
cimditiofi as t^e one in question i but ars I did not^ I wiB 
not afiow friend or foe to put it on me. Thesamecon- 
ditaoQ was in substance allowed by Mr. Gallatin to 
Mies&i^. GUrard,^ Parish and others, for a prerious loan. 
It wis lio more than a pi^aarise not to make any other 
coiiti^aeti for at ecrtaiu niHnber of days^ and if they did, 
to allow the preriouv contraictor the ssoiie terms* This 
was necessary, as they kn<5W we bad not the money 
and that we relied on the sale of the stock to enable 
us^ to meet oar ioSBtalmehts. Stock cannot be soldy nor 
can h be hypothecated for money on a falling market 
with any thiiaig Uke the fecihty with which it cm^ be 
done an a rising market 

The go^remment was not under any obligation to 
borrow on lower terinsy but could resort to treasury 
m^Sy temporary loani^ or taxes to supply their wants, 
or tfiey might hm relieved by the atriral of peace. 
Therefore,, if a contrak^tor should bare attempted to 
cry down the stock, he woirld have a certain and ruin^ 
OQs loss for a slight charge of profit hanghig on a very 
ul^ertain contingent. But as this has nothing to do 
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with the case, I will not dwell longer on it. Mr. Hoy t 
was so eager to get at me, that he forgot the cause of 
bis own client. I therefore will notice it for him, that 
he may see how uniformly I return good for evil, if the 
wrong is not too abominable. . 

The most important feature of his client's cause^ 
was the bill of Exchange for $40^000 on the Greeiie 
County bank, which was paid in full, the moment it 
came back under protest, and Mr. Hoyt forgot to tell 
you that it had been thus paid. Also, that the bank 
were in the habit of lending uncurrent money to Mr. 
Spencer, taking his checks for eight or ten days ahead, 
without interest. May not this be the true solution to 
the question, how the bank became in possessicmof so 
many checks, for which there was no funds ? As to 
the right or wrong of these transactions, I have nothing 
to say, more than that I am, as has been abundantly 
proved, the greatest sufferer by the disastrous dealings 
between these men and the Fulton bank ; about the 
propriety or manner of these dealings, you know as 
much as I do, and therefore it does tirot. become me to 
say any thing. 

Gentlemen of the jury — I brought this book here to 
read you a catalogue of the dreadful disasters of the 
monied institutions of our city, the present season ; 
but they must be fresh in your recollection, and I will 
not do so. In neither of them was I a director or 
oflGicer ; nor was I ever a stockholder in either, with 
the exception of the Fulton bank; but I was the active 
agent of three other Companies, which have been pre- 
served whole and sound, and the books kept posted 
up in the most exact order ; and yet an attempt is 
making to hold me answerable for the delinquency of 
others, and let them all escape by my sacrifice, al- 
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though lEany^of thma were m^ictc^d U^og ti^^or^m^, 
not ojoe of them bus foeen tried i m^ mt^^ |t i^ fowi4 
that the unfortunate or the miaHian9^9ie9«| ^f ih» 
affairs of the Hudson and United St%t0t l^omllftrd 
companies cannot he fastened on n^ th^ JP^Sftriot Atr 
tornej has not attempted to inquire into the ipi^t^ff 
relating to them, although they were m^def U^ dlF^^ 
lion of some of the defendants la^yv on triaU 

What better evidence do jou want of thif k^i^g a 
* crusade against Mr. Barker ? What ha& become ei* 
the District Attorney's sympathies for the widiw and 
the orphan and other holders of bopd^t doe^ b^ iim^ 
there are no scorers by the Hudson and United Statei^ 
Lombard bonds. His conduct remH»4s me of i^ 
Dutch tavern-keeper, who had many worthless cus- 
tomers, who kept their rum ac^eounts on the moujdiogol' 
his bar-room, with chalk-marks : one day he wm caUed 
out to train in the miUtia, and having a ¥ery notable 
wife, she with a view to please her hu^band9 f et 9h&^ 
cleaning his room during his abeencO) and on hip re^ 
turn he exclaimed you have ruined me — ^you havj9 de^ 
;Stroyed all my acco^nt^, give me a pie^ of ehalk 
instantly, with which he made out new account^) \m 
wife looking over his shoulder with tender soUcitude) 
said in a faultering voice, when he had donie, are yo^ 
sure you have chalked them all up-^yes, replied the 
too-satisfied landlords every single dram is there^ and 
against a great deal better people-^and so it is with 
the District Attorney ; his whole aim ha^ been against 
better people, totally neglecting the true parties to the 
subject matter. 

Qentlemen of the jury — as the District Attorney hft^ 
been silent as to several of the charges ^aid in the bill 
of indictment^ I shall not detain you with any o^hfijer- 

27 
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vations thereon, and but few in relation to the Morris 
Canal. It is admitted on all hands that I knew nothing 
about the stock certificates obtained from that institu- 
tion, and when the District Attorney found he could 
not connect me therewith, it was peculiarly unkind in 
him not to let me depart therefrom in peace. He re- 
presented me as an invading foe, and should according 
to military science, have bid me good speed in my re- 
treat, but he endeavoured to cast a shade on my ex- 
emption from the charge he had so erroneously made* 
against me in that affair. This obliged me to put some 
questions to Mr. Tallman for the purpose of develop- 
ing a history of other transactions, to which the District 
Attorney objected and the court ruled against their 
being answered ; and as I am clear of that matter 
I will say no more about the Morris Canal, further 
than that it is in proof, that when that institution be- 
came embarrassed, Mr. Bayard and other directors and 
officers fled to me for relief, and I yielded up all my 
feelings and saved that bank as I did the Fulton from 
failure. 

And for Mr. Vermilyea, I will say one word. The 
Morris Canal and Banking Company is a New-Jersey 
institution, which furnishes prima facia evidence that 
the matters connected with it took place in that state, 
and of course beyond the jurisdiction of this court. 
If they did not take place there, the act of incorpo- 
ration must be proved, before you can know whether 
its officers transcended their duty or authority, other- 
wise you cannot know its provisions, and the act of 
incorporation has not been proved. Great use has 
been made of the forgetfulness of some of the members 
of the finance committee of the Morris Canal, relative 
to their knowledge of the objects for which they signed 
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the far famed resolution. Now it would be a libel on 
these gentlemen's well earned reputation for care and 
capacity, to suppose that thej gave their signatures 
to a paper so clearly expressed, without understand- 
ing it. They did not mean to mislead you : but they 
told you that they had the most unbounded confidence 
in Mr, Vermilyea, and therefore it is to be presumed 
they signed as a matter of course, and did not charge 
their minds with the subject. In all stock matters, the 
transactions are so frequent and various, that they are 
not remembered a week after they happen, unless they 
are connected with some particular circumstance, 
calculated to engrave the aflair on the mind. 

Messrs. Catlin, Worth, Fleming and Halleck, and 
many other witnesses, gave abundant evidence of the 
correctness of this position, they having all entirely 
forgotten the particulars of transactions which had 
passed through their hands, to a great amount, within 
a very few months. But Rathbone knew all about the 
contents of this resolution. He ran through the city 
with it, to get others to sign it. Mr. Gouverneur swore 
that he called on him to do so : and although Rathbone 
was only a director, and not a member of the Finance 
committee of the company, he also signed it to make 
himself doubly sure of bending that company to the 
purpose of cancelling his ^tock notes to the Fulton 
bank, and of collecting his bonus of $75,000 from 
Spencer and Brown. As to the errors in filling up the 
stock certificates, the omission to transfer it on the 
books, and the like, Mr. Tallman has told you, on his 
oath, that they were affairs of his own, with which 
even Mr. Vermilyea has nothing to do, and surely the 
District Attorney cannot pretend to make any of these 



Digitized by 



Google 



211 

d^ft^KAairts atiiWeraUe for the imperfef^maniK^ iiiiich 
^e ciei^ioir a fordgn institiitidH kept their accounts. 
At d^inst trial the judge said that I had not expi^rn* 
ed ^atidtactarily how the 600 shares of Trade^aen^ 
MMk >c^9atte to pass through my hands. I think I can 
d^ it how to the satis&ction of every unprejudiced 
nAnA. It is in proo^ that the bank was sold by Mn 
iteed^ the president, and he was a director in the Life 
and Fine insarance Company, and ttmt Mr. Daris, the 
i^ei^etatjr^ was an agent for the purchase— that Mr* 
RlAhbone, anetber director, was the purchaser^^e 
i^fe^ived it and paid for the stock by his <?hecksh-4ie 
took his seat as a direebor^^gare a U§e and Fire bond 
as <ioliateral secmity^ and in liea of th<^ 800 shares 
Wl£c& te tMk i^ with the knowledge and consent of 
(he pt^ident of the bank, wlio, with the cadner, had 
been fe^om the formation of the bank introsted with ibi 
whole manageiteent of the stock notes. This proof I 
have<cniHed o«itof the testimony produced by the Dis- 
til Aiftorney, and have now been compelled to lift 
it up to yonr view, although I never before heard of 
a defendant tieing obliged to prove his innocence. 
Rathbotie having answered all his puiposes, got pos* 
seoi^n of the stock of the Tradesmen's Bank on the 
12th of July, and on t^e 14th cleared out, as appears 
by the minutes of the proceedings of the directors of 
&at institution, on which day they accepted his resig- 
nation as a director; and it also appears, by the ssuid 
minutes, diat he acted from the time of the void elec- 
tion, up to that hour, as a member of the committee 
ot finande. What better evidence can be given of a 
fwctoser 4han by proving who received the goods. 
Who sold thea^ who exercised ownership over thenn 
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BXkA mho paid Ibr theM? All this has been proved 
cm WilliJitti P. Rathbone indtridually. If he was not 
guilty, why did he run away on the 14th of July, leav- 
ing Alderman Pittman, his honor the Recorder, and 
the other directors, to fight oat the battle in which he 
had involved them, without their knowing any mor^ 
about his objeijts and views than I did ? These 800 
diares he transfers to Seth Sturdevant* a clerk in the 
Western insurance Company, which Company advan- 
ce to the Life and Fire on the same day, rand the 
three sacceeding days, $13,500. A part of this stock 
pMses to Mr. Catlin, from whom $7000 of the money 
was procured, and handed over to the Life and Fire, 
as testified by Mr. Halieck, and the sUms charged are 
00 the same days credited on the books of the Life and 
Fire« Mr. Oouverneur testified that this stock had 
been hypothecated, and could not, therefore be return- 
ed to the Bank when first required, but that he receiv- 
ed back 300 shares, and my agreement, brought by 
Rathbone, to deliver him (Gouvemeur) five hundred 
shares, and Uiat I rode up to the Bank in my own car- 
riage, when it was thronged with people, and public- 
ly delivered the stock and took up the said due bill. 
That he tiever saw me or spoke to me on the subject; 
diat Rathbone was at the Bank, and took the due bill 
from him, and subsequently brought the stock, saying 
Mr. Barker had furnished it. Now, Gentlemen of the 
Jury, Mir. Gouverneur did not say he knew my hand- 
writing . The paper was not proved to be in my hand, 
and if it had been, the District Attorney did not give 
me notice to produce it on this trial : therefore, I have 
a fiill legal right to exclude the whole of this testimony, 
but I will act escape by any technical defect; -I, there- 
tore admit I gave the memorandum as 1 had a right to 
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do, and that I complied with it as I was bound to do. 
If I cannot get your verdict on the merits of the case, 
I do not wish it. If in this Inisiness there has been an 
offender, I have found him out, brought him, with the 
missing stock, to the full view of the District Attoraey, 
from the testimony produced by himself— and if he 
pleases to let him go scat free, I trust he will not 
longer attempt to hold me answerable for this man, 
Rathbone^s misdeeds. No sooner had he got out of 
the scAipe of the Fulton Bank than he immediately 
involved himself with the Tradesmen's Bank, and 
paid eighty-four thousand dollars bonus therefor. 
Had he, in place of making a new bank speculation, 
devoted g 84,000 to the support of the Life and Fire, 
when the^ funds of Mr. Eckford, Mr. Barkef, and all 
other friends were put in requisition to aid that com- 
pany, the excitement which brought the Life and 
Fire to a stand would not have happened, and none 
of the long catalogue of difficulties which followed 
in such rapid and melancholy succession would have 
been visited on the community. . As to the Trades- 
men's Bank losing $100,000 by the affidr, it depends 
mainly on the estimate of the value of this stock. The 
parties quarrelled, and, like all other quarrels, it was 
injurious to both parties, and particularly so in a 
monied institution, in consequence of which the stock 
fell, and is not therefore considered good security for 
the amount of loans made on it by the old directors, 
and the new stock notes are not as good security as the 
old ones ; and in this way the bank is said principally 
to have lost the $ 100,000. I never knew a wilder spe- 
culation — one in which all the proceedings of the par- 
ties were better calculated to have an unfavourable 
effect — an effect entirely qontrary to that which, from 
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the nature of the case, must have been intended. On 
this account, I am very much mortified at the idea that 
any one considers me as having been even an adviser 
in the business. I was not, and all the proceedings of 
the parties were more carefully concealed from me 
than from any other man in the city. The District 
Attorney introduced a witness to say he saw me in the 
hall of Mr. Reed's house, on the Sunday evening after 
the injunction was laid, which witness was contradicted 
as to other matters by two other witnesses. He said 
Mr. Reed and his friends were up stairs, conferring on 
the business of the bank ; but the District Attorney 
could not make the witness say he even thought I wient 
up stairs, or into any room in the bank. Calling at the 
house of the president of the bank, on such a momen- 
tous occasion, does not look like a secret, nor like a par- 
ty that wished to conceal all knowledge of interference 
in the matter. He has got me into the recess of this 
dark and dismal hall, and he would fain have led me 
through many winding passages into a still more dis- 
mal cell, where he would forever after have denied me 
the light of heaven. When he got me inside of Mr. 
ReedVdoor he thought he had me snug enough in his 
fingers ; but I have much pleasure in telling him that 
others had, before that time, erroneously thought they 
had cornered me ; but on opening his hand, the District 
Attorney had a renewal of the feelings of disappoint- 
ment he was, when a boy subject to, when he vainly 
supposed he had put his hat upon a butterfly ; and you 
shall see, gentlemen of the jury, how sungly I will get 
out of the scrape; how charmingly my friend Mr. 
Nevins will bring me oflf— I always respected and loved 
him ; but I never expected I should have to consider 
him my saviour ; he has told you that I was at his house 
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on the same Sunday night, in relation to the negotiation 
with Mr. Lenox, about which I »ball have occaeipn tl> 
speak hereafter. That the inji^nctionvon the Tradea* 
men^s bank and the probability of ita stopping payment 
became the subject of conversation ; that nothing that 
had occured on that occasion, or at any other time be 
fore or after led him to suppose that I had an} other v> 
terest in the question than in the general question oi 
Finance, on which it was likely to have a most material 
bearing. We were both an^^ious to ascertain whether 
the bank would stop payment or not ; my ^ was ^t his 
door waiting to take me to my residence in the country. 
I proposed to him to take a seat with me and we would 
drive round to the president's house ; he did so, we 
went there, he sat in the gig while I stepped into the 
hall to make the inquiry; I was absent about two 
minutes, and returned, sayirtg Reed said the bi^nk 
would not stop payment. He then left the gig and 
walked home, and I took my seat in it and drove off; 
which gentlemen of the jury, forms the whoie story of 
my nightly meetings with these men. 

There is one other circumstance in this transaction 
which 1 will mention. The moment I was informed of 
my indictment, I was served with a notice from the 
District Attorney to produce the memorandum or due 
bill lent to Rathbone and by him handed to Gouver- 
neur. This furnished strong presumptive proof that 
one of them had used it for the purpose of procuring 
my indictment. Mr. Gouverneur has disclaimed it ih 
the most positive and satisfactory manner, but Rath^ 
bone, on the happening of that event, discontinued his 
visits to me, which had previously been very frequent. 
As soon as I could see him, I charged him with having 
used this due bill to my prejudice. He, of course, 
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pleaded hot gtiilty. And here it will undoubtedly b^ 
ksked) what motive could Rathbone have fot mj indiet-> 
ment. Knowing that he cduld hare no honcfst or justi-h 
fiable cause, I am driven to the awful belief that certain , 
profligate procurers about this ball induced hitn,. after 
he was indicted, to belieTe that if he could aid them ill | 
involving Jacob Barker in difficulty they would grt^^ 
him clear, vainlj imagining that thej could make nie^ 
too, buy off! Alarmed at the knowledge of his own 
conduct, and Unable to fepose in conscidua innocence^ 
he falls into these men^s hands, and it will be well if 
they have no other victims. Until the disclosure of 
other papers on this trial, I Was willing to believe nd 
man among us could be guilty of so foul a deed^ but thcr 
proof has come out too strong and too direct for any 
one to doubt. All these papers have been found to be 
perfectly harmless, and they do not, tvhen properiy e\^ 
plained, furnish the least evidence or presumption of 
even indiscretion^ much less of guilt, on my part But 
that is 110 apology for Rathbone. These thingsy gentle^ 
men of the jury, must convince you that I am innocent^ 
as, if 1 had been guilty, the co-conspirators must have 
known it^ and from what ydu have seen you cannoi 
doubt but that the District Attorney would have enter- 
ed a nolle prosequi against any one of them that eoukt 
have testified that Jacob Barker had been guilty, and 
the disposition of too many of them to do so is elsd 
made manifest, but they cannot do it. I have done no 
wrong, and they know it If I had^ should I have 
bearded all these people thus ? Cocdd my course have 
been dictated by any other motive than that of con* 
vincing you that no one would withhold any thing t^ 
favor me ? As soon as jthe injunction came on th« 
Tradesmen's B>nk, the Life and Fire Insuraiice Cook 

28 



Digitized by 



Google 



21 & 

panf g^ve Mher wduritf t& tbe Weslerh in&ntaiice 
Cotap^Jiky in tibfe mortgage (^ Thomas Gibbons, and 
to^k Q^ ^e Tradesmen's Baitk stoek, which was re-^ 
turned to the Bank, and that bond which bad been left 
in itd plac^ waB taken up and cancelled. The injunc^ 
tioii wad derred on the Bank, on Saturday afternoon, 
thS 15th July, andOibbohs* mortgage was given to the 
Western Company on Monday morning, the l7th of 
Itily : thei»e amounts and debts all perfectly harmonize 
With the testhnony c£ Mr. CatUn and Mr. Halleck^ 
dnd ftirmsh conclusive evidence of the whole transact 
tion ; but as it was conducted by me on the part ot the 
Weilem Company, and by the other parties indicted 
on the part of the Life and Fire Insurance Compaay, 
tUore {Precise and positive proof of all the d^ails can^ 
ttot be given. Mr. Cox, Mr. Halleck, Mr. Butler, 
Mr.Oouveflaeer, Mr. Boyd and Mr. Riker, all testified 
thilt fK> cireuMstance had come to tl^ir knowledge, to 
iuduee them- now, or at any other time, to believe 
that I had any interest in the purchase of the Trades- 
men's Bank, and from their situation it was impossible, 
if 1 had been mtereiMcd therein, for them not to have 
had Wmie knowledge of the fact. What better evidence 
could y6u have that these men were not my agents than 
my refusal to trust them with these 500 shares without 
the surrender of my due bill ? If they had been my 
agents, my tools, my creatures, with whom I had in* 
tru&ted 4 or 5000 shares of stocky and the whole Bank, 
should I have denied them so puWfely and at so critical 
a moment, the trifling confidence of deliveKng 300 
Bhares of stock, relying on their fidelity to return the 
obligation for it? This single circumstance speaks 
tolunied. If I had been int^^rested therein I should 
ftiost freely have-avowed it I owed the stockholders 
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no 4uty; I was not a director' agei^t, w officer of tlwe 
Bank^ and no way ameaahle for the good or bad m^^ 
nagement of ite officers^ 1 canoot acoooot for tbp^ 
Btrai^ conduetof the EHatrict Attorney in att^aiptipg 
to hold me answerable for the delinquency of others* 
with whom I had not tb)E(»least posaible conoectiiHif 
The Recorder testified that Mr.Coii had been obedient 
to die will of the directors ; that he had been faithful 
in the discharge of his duty, and that he had not at* 
tempted to intermeddle in deciding any <^ the matters 
^^omplained of in relation to the Tradesmen's Bank* 
That the whole board was fully satisfied that he bad 
throughout acted with perfect fidelity, ' It wap yery 
pleasant to me to hear this confirmation of my good 
opinion of Mr. Cox from so high an anthority. I, how- 
eyer, do not know what I have to do with this matter? 
except that the District Attorney den<Mi|inated him a 
co-conspirator, and held each answerable im the 
^eonduct of all those he so dencwiinated. 

Much sti^ss is laid on the youth of Seitb Sturdeviwi 
On this subject, I can only say, that we are not apt to 
consider wrong the things we have openly practised 
through Hie. I traded a little when a boy, and before 
I was ot age, was interested in four ships and a brig, 
and had my note discounted, and continued as an i^c- 
commodation note, at the United States Branch Bank- 
I have, since t became <^ age, confided a great porti<m 
of my business to young gentlemen not 21 years old, 
and it never occurred to me that such confidence could 
be made the foundation of a criminal proaecution. In 
addition to this practice, Mr. Catlin, Mr- Flemif^^ 
and I believe every witness who was examined on the 
subject, told you, that it was the universal cvi^tom tp 
pass stocks by blank powers, that is, without namiof 
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^6 purchaser or seller; bj which means it could pass 
through the hands of persons without number, and not 
6ne ef them appear, or be known. However, I will 
jiot detain you longer about this custom, but examine 
Ihe legal operation of the system. Stock, and all other 
property, is the mere ci-eatiire of the law, and is equal- 
ly amenable to that law in the hands of a minor, as in 
the hands of a person of age. If such minor has no 
interest in it, the Chancellor can take it from him, the 
same as a court of law can take it from a person of full 
age ; therefore, this tale about the youth of Seth Stur*- 
devant is got up for th^ sole purpose of producing stage 
efffect. 

John I Boyd swore that I met him on Sunday morning 
and inquired the news, that he told me the Trades*- 
men^ bank had been enjoined, that I replied, " this 
is no news, I heard it at Bloomingdale last eveuing,^^ 
that I told him it would be a very serious thing for one 
of the city banks to stop payment, that there was no 
knowing where it would stop ; that he should go and 
see the president, and that they had better consult 
Mr. Eckford and others on the business, and that I 
would go to my office and wait two hours, where he, 
Mr. Boyd might apply in case he could make me useful. 
And here is an attempt to make it a crime in Jacob 
Barker, to have heard in the evening four miles in the 
country, a matter of fact known to the whole city early 
in the afternoon, a fact of such vast importance to the 
city and to the nation, and which related so imme- 
diately to the business in which he was very exten- 
sively engaged. 

Gentlemen of the jury, if Jacob Barker had not 
known it that eYening, the public would have consid- 
fred him totally unworthy of the high reputation they 
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had awarded hnn for keeping as the sailors say, ^^ a 
bright lookout/' 

It is universally admitted that Wall-street, with all 
its sins, decried as it is, regulates the finance of the 
nation, on the operations of that street depends the 
whole commerce of the country. It is like the heart 
of man, through which the blood from every extremity 
of ihe body has to circulate — then I ask you, was the 
solicitude manifested by Jacob Barker on the happen- 
ing of what was likely to shock the fabric on which the 
finances of the nation depended strange ! so strange 
as to warrant the conclusion that he was a guilty con- 
spirator? Had he been interested in the bank, would 
not his own vaqity, the confidence he feels in his own 
ability to conduct a difficult affair, have led him into 
the heat of the battle ? Would he not have done as 
he did in the Fulton bank, rushed into the thickest of 
it, placed himself in the front ranks, pledged his own 
money and stock, and exhortcjd the directors to save 
the bank from ruin ? But he goes quietly to his office, 
promising to wait two hours to be called on by Mr. 
Boyd, if he could be made useful, perhaps he wanted 
another $5000 fee; 

In relations to the Fulton aiM the Tradesmen's 
banks, Mr. Barker's conduct was as different as the 
interest he felt in the two institutions ; and although 
directly opposite, you, gentlemen of the jury, are cal^ 
led upon to construe both alike as evidence of a guilty 
conspiracy. 

Mr. Boyd also confirmed the statement about his 
plan for harmonizing the difficulties in relation to the 
Tradesmen's bank, and stated that so far from consid- 
ering it a secret, or myself interested, I jocosely men- 
tioned the brilliancy of the scheme to Alderman 
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Thorne, one of the disputants, whom we happened to 
meet at the time, whereupon Mr. Bojd upbraided me 
for letting out his secrets. 

Mr, Boyd aUo swore that nothing had happened at 
any time, either before or after the election, that led 
him to suppose 1 had any interest or agency in the 
purchase of the bank. The testimony about the aid 
and assistance I rendered the Fulton bank, has been 
so conclusive that I will not detain you to. hear me re« 
capitulate it, nor shall I bestow more than a passing 
remark about exchaiiging stocks. The testimony of 
Messrs. Hone and Slidell established such exchanges 
as common, and only the usual course of business ; 
therefore, all memorandums, propositions &c. in my 
hand writing cannot be considered as furnishing the 
least evidence of fraud ; and the compensation sallowed 
Mr. Hone was equal to the compen^^ation allowed by 
Mr. Eckford, which has been here complained of ; and 
I allowed the Mechanics' bank "even greater benefit 
by circulating, their notes in the army, &c. which must 
free Mr. Eckford from all imputations on this subject. 
The District Attorney significantly inquired where I 
got the money to lend. Mr. Prime testified that he 
made a speculatioron stock on' half account with me 
to the amount of five or six hundred thousand dollars, 
immediately after my misfortunes, that it was very 
profitable; that he furnished all the capital, and paid 
me half the profits. And Mr. Nevins testified that he 
had about the same time made a speculation in United 
States bank stock; that he furnished all the money, 
and paid over to me four orfive thousand dollars profits. 
Here you see how I got a capital to commence busi- 
ness after my misfortunes. Mr. Catlin, Mr. Corse, Mi*. 
Drake and others, testified as to my indebtedness to 
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them. These sunis enaJbled me to make the loans to 
the Life and Fire. Morray Hoffman, one of the re- 
ceivers in chwicery of the effects of that companj, testii- 
ed that they owed me more than one hundred thousand 
dkillars for money lent; that the same had been, when 
received, deposited in the Fulton bank, to the credit of 
the Life aiKl Fire Company, and that I held their 
checks for like sums ; that no coinmissions, interest, 
or discount had been allowed or charged. The clerks of 
Itie Life and Fire testified to the same thing, and added 
that I had not any thing to do with the disposition of mo- 
ney after th^ received it from me ; that it was appro- 
priated by the officers of the company to the pajrment 
of their bonds, dividends, and the current expenses of 
the company, about which I knew nothing, never in- 
termeddled or made the least inquiry about their busi-* 
ness, except to know if they wanted any mor^y and 
how much. They also testified that 1 had nevei' ex- 
anmied, or asked permission to examine, any of their 
books ; that if I had attempted to do so, or asked leave 
to do so, they should not have permitted it, having been 
instructed by the officers of the company not to allow 
me to see or know any thing about their books securi- 
ties or accounts ; but that as 1 never made any inquiry, 
nor attempted to examine the books, they never had 
occasion to enforce their instructions against me. 
They also stated that Mr. Eckford never looked at the 
books, never attended to the business of the company, 
never did any thing more than to converse with the 
other officers and to lend the company money ; that be 
never gave these clerks any other orders than when he 
had money to lend the company, he directed these 
clerks to fill checks on the United States bank for bun 
to sign, and after thus proving a total omission to at- 
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tend to the concerns of the company on the part of iter 
president, the EHstrict Attorney asked these clerks if 
Mr. Barker did not attend to their concerns as much 
as Mr. Eckford, to which they answered in the affirma- 
tive ; thus making oat that I did not pay the least pos«> 
sible attention thereto ; yet he intends from his man- 
ner of putting the question to make a tery different 
impression from this testimony, but the device, the 
trick, will not answer. It was a most unfair way erf 
trying the cause, and I am very sorry he obliges me 
to say SQ. 

These clerks also testified, that at the time of the 
failure of the company, the securities were put into a 
trunk, and sent into a neighbouring vault for eafe-keep 
ing ; brought back daily, until they were assorted and 
classified, and in order to deliverto Mr. Barker ; that 
they were delivered to him to collect, under the power 
of attorney, from day to day ^ as fast as they were pre-* 
pared, wh^ch took a week after the company failed. . 

Mr. Hoffman testified, that he had found al| Mr^ 
Barker's statements correct ; that he Had furnished a 
copy of his power of attorney, with a list of the sec«- 
rities received on his first appointment ; that the com- 
missions put. down in his account, were stated at the 
time to be only conditional, subject to the opinion of 
the Chancellor ; and he stated what is vastly more 
than all the other witnesses together stated, which was, 
that he had made some errors in his estimate on the 
former trial of securities on hand ; he then supposed 
their nominal amount to be about one hundred and 
thirty thousand dollars deficient ; that he had not 
found any more securities than he represented at th^ 
last court ^ but that by a more thorough investigation 
of the accounts, he had found his former estiinates 
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Wrong ; he now found them all right, the difference was 
made up bj stock and claims on the bookstand an error 
in the supposed amount of bonds out, with a surplus of 
$ 1 0,000. When he made the statement of the supposed 
deficiency at the last trial, Mr. Eckford and myself were 
very much surprized ; we had both been told they were 
all right, and, until his testimony had been giyentothe 
contrary, I had not, and I presume Mr. Eckford had 
not, the least intimation of a supposed deficiency ; and 
my word for it, if any of the defendants connected with 
that company had on that occasion been convicted, it 
would have been owing to that circumstance, that 
mistake, and it would have been a never ceasing cause 
of regret to this court, to that jury and to the world, 
that men and their families should have had their re^ 
putations thus injured by a mere mistake. 

jy' r. Gantz stated, that he had devoted his time to the 
books for nearly six months immediately before the 
failure, and had not discovered the insolvency of the 
company, he a professed book-keeper, and had nothing 
else to occupy his mind; and yet the EHstrict Attorney 
wishes you to believe that with all my various con-- 
corns, and those of the companies in which I was 
an officer, to attend to, I ought to have known all 
about the accounts of the Life and Fire, from the 
circumstance that I was frequently in their front 
office, the books of accounts all the time kept in 
the back room, up stairs, and that I sometimes 
looked over the said clerk when he was filling up 
a bond for me, and on one or two occasions bad 
turned over the margin of the bond book, which was 
kept open on the desk of the front room. What a 
prodigious smart fellow the District Attorney think? 
this Jacob Barker to be. 

29 
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NdW^ gentlemen of the jury, I beg you to take those 
bodki^trith you and see if yon can find any thing about 
the aStirg of the company by looking over tbei margin 
of the bond book, or by looking over the list of the 
t>ayfhetit9, or tickler, for a month or two, which was 
kept on ^ loose piece of paper which the clerks testi- 
fied I had dotie on one occasion ; and here, gentlemen, 
you have the whole story of my knowledge of those 
t^ooks^ and considering this subject, I beg you always 
to remeAber, that I was not a director^ stockholder, or 
officer of the ccwnpany, and that it would have been 
the height of impertinence in me to have made their 
bo6ks ahd accounts inalters of inquiry. If any one 
should come to the office where I am a member, and 
attempt swA an interference^ I should consider myself 
insulted : I allow no inah to presume the books of 
those compahito fet'e iiiot well kept ; and Wo not do to 
another that Whidi I Will not willingly allow that other 
to do to me; And as to the large amount of bonds to 
the Morris Oanal and to the Tradesmen's bank, so far 
frbmmy hav^ any part or lot therein, I never heard 
of either until long after they had been furnished/ nor 
has there }}teh a particle of evidence fi-om which it 
ebuld be inferred^ that I knew any thing about them. 
Thobe of the Tradesmen's bank appear, by the book 
and evidence, to have been issued about the 25th <A' 
June. TTiie company failed about the 18th of July, 
ahd the elei^ testifi^ that it was more than a month 
before they failed when he last saw me lodk on the 
margin of the bond book, and then it Was to find the 
particulars of a lost bond. 

Suppose! had known every bond issued, what then ? 
Am I to be condemned foi* knowledge ? Would such 
knowledge have furnished any evidence of guilt on the 
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part of the officers of the compaay, or of the in- 
^venej ei the company itself ? Most certainlj not* 
A[|4 was I jDot bound to presume erery thing fair, 
honest, sound and solvent, when I saw a man of such 
fortune and shrewdness as Mr. Eckford daily pledging 
himself to any amount for the company ? These large 
sums, two or three hundred thousand dollars, seem to 
have made a frightful impression on some minds, when 
they do not raise in mine the most distant suspiciosu 
I have been in the habit of dealing in cotuntleae mil* 
lions; and all things must be judged by comparison 
or we are sure to fall into error. 

Some loose street conversations have been piioked 
4ip, and such expressions as were supposed to operate 
agaiiist me have been selected and brought here, and 
isome too, by Cheesbrough, Leavitt, iReed, &c. Have 
I not a right to expect your indulgence in relation to 
their recollections ? Is it at all likely that they can rer 
member the precise words used by me ? As to Ghees*- 
brough, he has sworn to so many harmless things mi 
this trial, which it is evident he supposed wmild 
operate to my prejudice, which he omitted oja the 
former trial, although he had then sworn to tell all he 
knew, that I am constrained to believe he imagined 
them for the occasion, in revenge for iay hi^ving drawn 
a picture, in summing up at the last trial, of bis having 
converted to his own use the funds of a bank which he 
had been hired to protect, and in which bank I was 
the largest stockholder exclusive of stock notes,, and 
consequently the greatest sufferer. It U in proof that 
this man swore on the former trial, that he knew noth- 
ing about the Hudson Company, that although his 
name might have been published ae & director, he 
never met with them, and that he was entirely ignorant 
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of their concerns. And now, it has been conclusively 
proyed that he was constant in his attendance, met 
with the directors, voted on the most important con- 
cerns of the company, was one of its finance committee 
and acted as such, and he and Mr. Leavitt gave each 
other the lie direct on their oaths, standing beside each 
other, and perfectly understanding each other. Now 
can it be possible, gentlemen of the jury, that you will 
allow the testioiony of such witnesses to prejudice 
either of these defendants ? 

If it was wrong in the Life and Fire to secure Jacob 
Barker, was it not wrong for the Hudson to secure the 
Fulton Bank ? The casea are alike, and the District 
Attorney knows it— why, then, does he confine his in- 
quiry to one of the two institutions, both equally culpa- 
ble ? Is there any other reason for it than that by the 
one, and not by the other, he hoped to reach me ? If 
it was wrong for Jacob Barker to receive the effects of 
the Life and Fire, was it not equally wrong for Mr. 
Leavitt to receive the effects of the Hudson ? Are we 
to be told that David Leavitt, and his associate direc- 
tors, are to be allowed to do with impunity that which 
you are called on to convict Jacob Barker for? For 
the District Attorney has, by his own showing, made 
the delivery of the Hudson effects to the Fulton Bank 
precisely what the delivery of all the Life and Fire 
effects was, had they all been delivered to me in pay- 
ment, or as security — but it was not so. Mr. Selden told 
you that he had been employed to draw an assignment 
to m^ — that when I heard him read it in the presence 
of Mr. Eckford and other officers of the company, I 
objected to receive it, at the same lime consenting to 
become the company^s agent in collecting ; in conse- 
quence of which the power of attorney, which has 



Digitized by 



Google 



229 

been proved, was duly executed and delivered to me* 
If these officers bad a right to make this power, it will 
be binding in law — if not, it is a void paper, and this is 
not the proper tribunal before which to try that ques- 
tion — it is before the Court of Chancery ; and I rely 
on his honor Judge Edwards so charging you on that 
point as for it not to come under your consideration, 
whatever Rathbone, or' any others of these parties or 
their counsel, may now intimate. What better evidence 
can you have of their good. opinion of me — of their con- 
fidence in my capacity and integrity^ than that furnished 
by the fact of their willingness to confide all to me? To 
say that I had not a right to get pay or security, if I 
could, for a debt due, and that Mr. Reed, Col. Fish, and 
the other bond holders had, would be only of a piece 
with every thing else that has been urged against me 
on this trial. Be that as it may, my word for it, gentle- 
men of the jury, there is not one of you, nor any man 
on earth, that would not, under like circumstances, if 
he could, have got his debt secured ; and if he had 
known of the company being on the eve of failing, he 
would have pressed for pay or security with redoubled 
zeal. The District Attorney knows this to be the prin- 
ciple of action with all men. Why, then, does he blame 
me for what every one does openly and avowedly ?. 

The District Attorney in vain endeavoured to make 
me out a lai'ge vender of bonds, which forced on me 
the necessity to prove myself a large purchaser. Hav- 
ing doqe so, I suppose it is also to be considered evi- 
dence of fraud. Do what 1 wil|, it i« alike to be 
considered wrong, because Jacob Barker did it. — 
Every disaster, every wrong that is done, is to be 
laid to my charge, which remiiids me of the anecdote 
of the Jack Tar, who, when paid off in London, clad 
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himself in white trowsers^ blue jacket, and glaaed hat, 
and went, on shore to see the fashions : he was soon 
attracted by music, and entered a juggler's shop, who 
performed many amusing tricks, such as swallowing 
forks, jack knives, and marling spikes, mending broken 
eggs, and bringing dead birds to life, when a spark 
accidentally fell from the light into a flask of powder, 
and blew the whole party up : Jack stood near the bow 
window, and was thrown topsy turvy into the garden, 
and when the affrighted tar recovered his senses, he 
exclaimed *^ what the devil will he do next?" Nothing 
is more common, when a president and set of bank 
directors are turned out, an insurance company 
breaks, or a broken bamk is resuscitated, than for the 
ijuestion to be asked, *' What the devil will Jacob 
Barker do next ?" 

It is in proof that Mr, Eckford resigned the Presi- 
dency of the Life and Fire Insurance Company on the 
appointment of Mr. Barker as the Attorney for the coir 
lection of the debts. Is it strange, from the condition 
in which the books are found, that he, on retiring, 
should wish some other person to assist in the collect 
tion, than those who had been associated with him in 
the management of the business of that company ; leav- 
ing those associates at liberty to post the books and 
investigate the accounts ; and was not Mr. Barker a 
proper person to be appointed ? At any rate, it is to be 
presumed he thought himself so, and no one can quesr 
tion his right to accept the agency, even if it was 
indiscreet in the company to appoint him. As to my 
capacity, I put myself on the exhibit before you on 
this trial, and if that does not satisfy you that I was 
capable, t shall be content with your considering me 
otherwise ; and as to my being considered worthy of 
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confidence I leave you to dralf such inference as you 
please from the testimony furnished of my having the 
confidence of other men and institutions. All thid 
quarrel is about the effects of the Life and Fire Insu- 
rance Company carried on against me by the stockhol- 
ders, who are seeking to deprive the bondholders of 
all participation therein^ on the allegation that the 
bonds were issued without the authority of law ; the 
receiver in Chancery has told you that I oflfered to 
give up all if they would pay the balance due on a 
reference of my claims td peihsons to be appointed by 
themselves — more ought not, and cannot be expected 
of me. 

In my opening speech, I told you that my salary in 
the Western and Dutchess Insurance Comfpanies, was 
paid by the burning up of Exchange Bank notes, to 
the amount, at par^ and this has been fully proved by 
two witnesses. Mr. Reed, a young man who lately 
failed in compiercial business, and turned brewer, un- 
dertook t^ tell you, that he knew better thah Jacob 
Barker did, how to conduct money operations for the 
' interest of Barker's employers. Of this, I shall leave 
you to judge, as also of the impropriety of his thus 
volunteering an opinion on that point He told you he 
also wished to purchase bonds, and that my competition 
interfered with his expected profits. Several witnes- 
ses told you that I regulated the price of bonds in the 
market, but when they were requested to explain, they,^ 
one and all, said, all they meant was, that the efiect of 
my large purchases was, to make them bear a better 
price than they otherwise would have done. And was 
this wrong ? Did not every other purchaser effect their 
price in the same way in proportion to the amount pur- 
chased ? And does any one think of charging Colonel 
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Fish, Mr. Clarkson, or the other holders of bonds with 
a fraudulent conspiracj, because they bought and paid 
fot bonds ? And does any one think of calling co-con* 
spirators, the cashiers of the different banks, or other 
individuals who have lent money on hypothecation of 
the Tradesmen's Bank, or other stock, from the single 
circumstance of their having lent money on such stock ? 
Suppose that Mr; Eckford, and the other officers^ 
knew the insolvent state of the company, would they 
not most studiously have concealed it from the person 
from whom they expected to borrow? Would any 
m^\ of common sense have intimated on such an occa- 
sion, a thing that would infallibly have cut off all hope 
of getting tbe money ? Can you, lyith your knowledge 
of Jacob Barker, bring your minds to believe that he 
would have lent his money, or the money of the compa- 
nies whose interest he was^bound to protect, if he had 
known the condition of the Life and Fire Company ? 
Much stress has been laid on the, nominal amount of 
the securities in my hands. If you compare the value 
thereof, with those left on hand, I doubt if you would 
think I got too much to secure the debt^ due ; would 
either of you give me Si 50,000 cash for them, if 'you 
had the money in the bank, taking chance for their 
collection ? My word for it, you would not. Mr. 
Cheesbrough let out a fact on which the District Attor- 
ney seized with wonderful avidity, and he means to use 
it to my prejudice, but he will awake from his delusion 
before he closes his summing-up speech, as it is in di- 
rect contradiction of his opening speech, in which he 
incautiously said that I had put off on the community^ 
$300,000 Life and Fire Bonds ; the fact was, that in my 
dealings with the Life and Fire, or with Mr. Eckford, 
that I paid in Life and Fire bonds to the amount of 
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$75/M)0. These bonds, it is in proof gentlemen^ I 
bought from the brokers in Wall-street, and 1 did pay 
them to Mr. Eckford on account of the Columbia bilk. 
Thus jou see that so far from palming them off on the 
public, the operation relieyed the public from that 
amount. This is no merit of mine, but it speaks v<h 
lumes for Mr. Eckford, that he should with his perso^ 
nal property hare taken up the bonds to such a vast 
amount How could I help believing the company 
good when its President gave such unanswerable evi-* 
dence that he thought so ? 

Gentlemen of the jqry, the charge against me, which 
you have sworn impartially to try, is a crime of the 
mind. The fraud, if any there were, which in such 
cases foHows the original crime, can only be urged as 
evidence of the conspiracy, and in aggravation thereof. 
A criminal conspiracy, as has often been stated to you, 
indicates secrecy, mystery, the fear of detection, &c. 
It is scarcely possible to e^ist without these necessary 
concomftants. Now I ask you soberly to reflect and 
say whether you have seen in any part of my conduct 
any thing like secrecy, mystery or fear of detection. 
Have I not been on all occasions frank and open ? 
Have I ever manifested the least disposition to hide or 
miscolour any thing I was doing? Did the manner of 
delivering the stock to the Tradesmen's bank indicate 
any wish for concealn^nt ? Did the manner in which 
the powers of Seth Sturtevant were executed publicly 
on the counter of the Dutdhess County Insurance 
Company, in presence of Mr. Sturges and Mr. Halleck, 
and subsequently my taking that stock to Mr. Catlin, 
indicate any wish for secrecy ? Did the open manner 
of the execution of the power from the Life and Fire, 
and the receipt ofthe securities, indicate any wish lor 
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ci3ncealment ? If you think so, how can you reeoncile 
therewith it being done in the presence of Mr, Seiden, 
all the clerks of the Lite and Fire, its president, as- 
sistant president and secretary, Mr. Vermilyea and 
Rathbone, and with the knowledge of my clerks and 
those in the offices of the Insurance Companies to 
which I am attached ; and how could any one of those 
securities be collected without giving publicity to my 
having them ? These considerations must induce you 
to come to the conclusion that if this was a conspiracy 
on my part, it was at least exempt from one of its most 
hideous features, a wish to conceal : and as to a frau- 
dulent intention there being no pi^oof against me, you 
have to form your opinion from circumstances only ; 
in doing which you will be pleased to recollect, that 
not a single witness has intimated that I did not hon- 
ourably comply with all my engagements, which were 
very extensive in the matters which have been brought 
under your notice. No trick, no device, no meanness, 
has in a single instance been brought to light. Some 
trifling jokes or light street conversations among 
Brokers have been brought here to my prejudice. 
Had all my chat with the Brokers in Wall-street been 
brought here, it would have taken you a month to hear 
it, and an age to understand its application. It is indeed 
wonderful, when we consider the disposition that has 
been manifested to injure me, that not a single fact to 
my prejudice has been proved ; and I do say, that be- 
fore you can bring your minds to believe that I have 
been guilty of the dreadful crimes with which I stand 
here accused, you must perceive an adequate motive 
for their commission ; and to enable you to estimate 
that motive, it is proper to inquire also as to the motive 
f bad for«^re and upright conduct. I believe I love 
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my family ; of their future fame and happiness I must 
have been totally regardless, before I could have 
hazarded that which is most dear to a parent It has 
been abundantly proved to you that I have been hon^^ 
oured down to the present period with the confidence 
of our most respectable monied institutions and in- 
dividuals, all which would be withdrawn from me if it^ 
should be supposed that 1 was under any circumstances 
capable of perpetrating the crimes detailed in the bill 
of indictment. I am very ambitious as well as vain ; 
and although they may be weaknesses they are so far 
from fraud that they are sure guarantees against fraud. 
I have been honoured by having on one occasion the 
mantle of the people placed on me, and acted as their 
representative in the Senate of this state, which im- 
poses on me an everlasting obligation to preserve the 
honour of their representative, who delights to live 
among them. And if with all these inducements to 
have refrained from joining in a conspiracy to defraud, 
I took4eave of my conscience and sacrificed all these 
objects and duties, then indeed I deserve the most 
severe punishment you can inflict, death itself would 
not be too much ; but before you can bring yourselves 
to believe me to have done so, you must imagine some 
adequate motive ; and what can that have been ? I 
was no stockholder, no dealer in the stock of the in- 
solvent companies, no participator in the dividends, no 
salary man, no director, no bond seller, nor borrower 
of the company's securities, and had no one interest 
to be subserved by being a party to the conspiracy, 
if a conspiracy there has been ; and therefore it does 
appear to me utterly impossible that any unfavourable 
conclusion can rest upon your minds. 
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But be your opinion, gentlemen of the jury, what it 
tnay, as to my conduct^ I do assure you that none of 
tfaeise defendants had any thing to do with it. I do hope 
and pray that they may not be made to sufier fot my er- 
rore, if I have committed any. My negotiations were all 
With Mr. Eckford, and not with these defendants ; he as* 
^Ured me in the most impressive manner that the com^ 
pany was good ; I believed him, and acted on that be- 
lief. He supported his assurance with his name and gua« 
rantee. So good are the bonds, said Mr. Eckibrd, that 
I will hold myself personally answerable to you for 
whatever transactions you have with the company; and 
his every act, down to the failure of the attempted 
negotiation with Mr. Lenox, convinced me of the 
sincerity of the opinion he expressed ; and I have 
seen nbthing since to induce me even to doubt that 
Mr. Eckford believed that the bonds of the Life and 
Fire Insurance company would all be punctually paid. 
It is abundantly proved that the disasters of the com- 
pany had their origin in transactions long be^re the 
period when they applied to me for money ; and if I 
am to blame, it is for trying to help them pay their 
debts, and for not having refused, when, from the 
present appearances of the books, accounts and funds, 
they evidently would have failed by New* Year last, 
but for the aid received from friends ; and if they had 
done so, $1,300,000 bonds would have been left in the 
hands of the community in place of $600,000. 

Allow me, gentlemen of the jury, in the most em- 
phatic manner, to call yoqr attention to the course of 
&e Life and Fire Insurance company from the period 
n^en I commenced furnishing money down to the day 
of its failure, and see if you can discern any thing but 
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evidence of a fixed determination to pay all its debts 
and to discontinue the emission of its bonds. What 
are the facts ? Ist. The amount out was reduced from 
1,300,000 to $600,000 in ^ix months ; and not any 
new loan of their bonds was made, with perhaps one 
or two trifling exceptions during that period. .Those 
that were put out were mere renewals for such dealers 
as could not pay; and to prevent imposition on the 
part of such dealers, Mr. Vermilyea was appointed 
to take the bonds, receive the money, settle th^ 
premium, and give up the notes, &c. all which, firom 
the testimony, he appears to have done with fidelity, 
and without any loss to the company. All this time 
Mr. Ecklord lends his money, his notes, guarantee, his 
bilb on Colombia, &c Look at the attempted nego** 
ciation with Mr. Lenox the day before the &ilure of 
the company, would he have done this if he had not 
supposed the company good ? Was it not like a ship^ 
at sea, overtaken by a white squall, when the captain, 
mate and all hands run al6ft to take in sail, but in spite 
of their utmost exertions the ship could not resist the 
whirlwind, and yet all on board, as well as all those 
on board the neighboring ship, who endeavored to lend 
a hand to avert the calamity, are to be alike censured? 
It was attempted to make you believe that I had con* 
cealed the fact of my having the control, as an officer ol 
the Mercantile Company, of those two thousand shares 
of Fulton stock ; and if I had, what harm would there 
have been in it ? Has not every man a right to manage 
his own business in hb own way ? You must recollect 
how many questions were put touching this matter, 
and wliat a very solemn manner was assumed on the 
occasion. But what were the facts ? It was not my 
feshion of doing business, as Mr. Halleck told you, to 
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have secrets ; therefore; I exhibited them to the bro« 
kers of Wall-street. Mr. Tracy and Mr. Nevins both 
testified to this fact, and Mr. Leavitt testified, and it 
also appeared bj the books of the bank that the certi- 
ficates could not have been absent from the bank, at 
most, more than one day; consequently, if a secret 
there was in this, business, it was of mighty short dura- 
tion. 

As to the disclosed papers, on which is found my 
hand writing, what are they ? 1st. A contract with 
Messrs. Spencer and Brown, dated January 20, 1826, 
for the sa.le of 610 shares of Fulton Bank stock, held 
by me at that time, as has bten proved by Messrs. Tra- 
cy, Slidell, Drake, and others, deliverable at the option 
of Spencer and Brown at any time within six months. 
There surely was no wrong in this. 2d. A memoran- 
dum in my hand writing, dated 21st July, 1824, simply 
proposing to fix a price for that stock,the parties having 
failed, and being unable to take it. Was this wrong ? 
Has Jacob Barker no rights left him in common with every 
other man in the community ? 3d. A contract between 
Mr. Eckford and Messrs. Spencer and Brown, dated 
10th May, 1826, in the hand writing of William P. 
Rathbone, for the exchange of the 2000 shares of the 
Fulton Bank stock for the 2500 shares of Morris Canal 
stock, on the back of which there is, in my hand writ- 
ing, a very innocent and very prudent clause suggested 
to be added. 4th. A memorandum without date, in the 
hand writing of Messrs. Spencer, Brown, Barker and 
Rathbone, of a negotiation for the relief of the Hudson 
and United States Lombard Companies. And was it 
wrong even to talk about helping those in distress ? 
5th. A more formal memorandum ot the same affair, 
dated the 12th of July, in the hand writing of William 
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P. Rathbone, in which memorandum some words are 
interlined in my hand writing, ftjom which it clearly 
appears, that the said memorandum, without date, was 
written on the same day, or the day previous. 6th. 
A memorandum in my hand writing, without date, of 
$400,000 worth of stock, without <>ne word or circum- 
stance which indicates to what use it was to be applied 
or for what purpose it was intended. So entirely inno- 
cent are the contents of this paper, and so unintelli- 
gible as applied to any thing before this court, that 
but for the District Attorney having now condescend- 
ed to answer my inquiry as to the use he intended to 
make of it, I could not have said a word about it. And 
now I will only remark, that he might as well attempt 
to use the inventory of any stock of goods in town, or 
a part thereof, as evidence of a conspiracy against the 
state, sis this memorandum to prove my being knowing 
to any thing wrong about the exchange of Morris Canal 
stock or Fulton stock. When Spencer and Brown were 
obliged to take up their Fulton stock, by the unani- 
mous vote of the Board of Directors of the Fulton Bank 
on the 6th July, it being unlawful for that Bank to lend 
money on its own stock, there certainly was no wrong 
in their endeavouring to get other stock that would be 
acceptable. The $400,000 in this memorandum is made 
up of five different stocks, all supposed to be good, and 
three-fourths of which still continue good. There cer- 
tainly would have been no wrong in making the ex- 
change which the Diistrict Attorney wishes you to sup- 
pose was intended when that memorandum was made 
out ; and because that negociation, if such a negocia- 
tion there was, fell through, and another totally diffe- 
rent, between different parties, and with different 
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stocks, WHS conetunmated lor a part of the amount^ the 
District Attorney w|flhe» you to infer that t if as also a 
party to the niegotiation. Thb was not the case, nor 
does the paper warrant $nch inference. But if it bad 
been, there would have been ho wrong in it, unless I 
had known that false certificates had been procured 
from the Morris Canal, which it has been proved over 
and over again, that I knew nothing about By saying 
false certificates, I do not mean to express any opinion. 
Whether they were false or true, I know not, and had 
no part or lot therein* 

Gentlemen of the Jury, I have not come here to ask 
favours at your hands ; but 1 demand, as an act of jua^ 
tice, that if your opinion should be against me, you 
will say in what particular. To say 1 have been guilty 
of all the charges in the bill, would be violating your 
oaths. It is not now pretended that I have offended 
against all those parties; so entirely innocetit of some 
of them does the District Attorney know all these de- 
fendants to be, that he has not asked a single question 
touching the Mechanics Fire Insurance Company, 
nor several other points; therefore, I think, you will 
be compelled to specify the particular wrong each 
defendant has done, if wrong they have done ; if so, 
when you come to my case,' I apprehend no specifii^ar 
tion can be made; and I do hope and trust, that you 
will not mix together all these matters, separate and dis- 
tinct in themselves, so that nothing can be^een but the 
wrong, or supposed wrong, without saying in what 
particular, or by whom committed. 

Messrs. Oakley, Davis and Maxwell followed Mr. 
Barker, and the Judge then delivered the follomng 
charge. 
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JUDGE EDWARDS' CHARGE 

Geififkm^ of the Jttty — In charging y6tx oh th* sub- 
ject of thi^ trial, I shall first term y<!mr attention <o the 
kw^ and after a Careful Considerati6n of its be&rii^ 
6fi th* Case subikiitfed to you, I ^feall direct fovlr at- 
t^tHAm to the testimony. The defendants stand in- 
dicted for a conspiracy. As to what a conspiracy i6, 
9^ its legal definition, there appears to. be ho discord- 
ance of d|)inion ^miong the opposing C6tm#*l. In 
other points there is a diffisrence of opihi^, and to 
these I shall first turn your attention. This iridictmeht 
eontfkins two counts, by which word cmnfs yon are to 
understand separate and distinct Charges. E^cb count 
charges one conspiracy, and one mily. These de- 
fendants under this indictment cannot be feunid guilty 
of more than two conspiracies, and it is competent for 
you to find part guilty on one Count, and part guilty 
on another, or to find the whole guilty on both or on 
but one. To this, exceptions have been taken by the 
counsel for the parties. You have been informed, and 
correctly so, that you are the judges of the law and 
the feet — far be it from me to infringe on the particular 
province of the jury in that respect, my own duties 
are sufficiently imperative and painftil : but, although 
it is the province of the jury to judge both of the law 
and fact, it is nevertheless the duty of the court to 
state what views they entertain of the law. You arc 
not to take implicitly as law what is laid doi^^n by the 
court, but under your own discretion, to decide 
whether such be the law. The part of the court is to 
enlighten, not dictate to the jury. Exceptions have 
been taken to this indictment. Before I proceed to 
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consider tKese, I would remark, that it is competent 
for you to find a part of these defendants guilty, and to 
acquit others, bearing in mind that two must be con- 
victed or none ; however reprehensible, however 
criminal their conduct, unless they conspired together, 
you cannot convict It is contended by the counsel 
for the defendants, and has been repeatedly pressed 
upon you, that unless you find these defendants guilty 
of conspiring to defraud all these five institutions, you 
cannot find them guilty of any part This, gentlemen, 
I do not hesitate to say, is not the law. They cannot 
it is true, be convicted of any thing that is not charged 
in the indictment ; the public prosecutor must keep 
within the scope of his charges ; beyond them he 
cannot go, but on the contrary, it is far from incumbent 
on him, to prove every charge as laid, with all its al- 
leged aggravations. In an ordinary case of assault and 
battery, the indictment avers that the defendant as- 
saulted the prosecutor with sticks, stqives, stones, &c. 
when after the proof has been rendered, it would ap- 
pear that the defendant had comn^itted a simple assault. 
So also in a case of murder, — although c|;iarged with 
murder the prisoner can be convicted of manslaughter. 
And this in criminal cases is enough to answer the ends 
of the law, and to furnish to the defendant all the 
knowledge of the charge against him, the law requires 
he should possess. It would be absurd to say that 
because the charges with all the allegations have not 
been proved in their fullest extent, you cannot convict 
them on this simple charge. This indictment goes on 
to state that the defendants unlawfully conspired to- 
gether with intent to defraud the five companies. The 
Counsel for the accused have urged to you that the 
infeni is the essence of the charge, and unless the in^ 
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tent is proved as charged, aiid co-existent with the acts 
of the defendants, that thej must b& acquitted. That I 
may ilot mislead you, 1 will read to you from a decision 
of our Supreme Court, in a case on a forgery of the 
name of Daniel Ludlow & Co. ; the allegation was of 
an intent to defraud Daniel Ludlow and Daniel Lud- 
low jun. It was shown that there were three partners 
in the house of Daniel Ludlow & Co. And the counsel 
for the defendant urged that the judgment should be 
arrested, 'because there were three partners in the 
house, and the indictment alleged an intent to defraud 
two only. The court held that it was not necessary to 
state an intent to defraud every individual of the com- 
pany, and that all the defendant could require was that 
the nature of his crime and name of his accuser be 
set forth with sufficient certainty. Such also was the 
opinion of the twelve judges of England, in a case 
somewhat similar, and is a complete answer to the 
objection of the defendants counsel, that this decision 
is founded on the phraseology of our own statute. No 
principle of law exists which is not capable of a prac- 
tical application. A contrary rule to the one here 
laid down would cause a failure of justice, from want 
of materials on which to found an indictment. (Judge 
Edwards instanced the case of passing spurious bank 
notes, and read from the case of the People vs. Curling 
1 John R 329.) You will also observe, that in this 
case the intent was laid far short in the indictment, of 
what on the trial was proved i whereas, in the case 
before us, the reverse is the case, and the objection 
taken is, that the intent must be fully made out as laid, 
and lays it down explicity as the law, that if the intent 
is proved within the scope of the charge, it is sufficient 
to warrant a conviction. 
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Another point made use of in the course of the ar^ 
gument, and si)b9tsu[i(iallj taken as an ohjeetion by 
the opposite coansel is, that unless ^ou are satisfied 
ih^t theae defendants intended to cheat these institu-^ 
(tons of their monej^ and never to return it^ you cannot 
jbud them guilty. This, 1 unhesitatingly declare not 
to he the law. The allegation in the indictment, is 
that the defendants unlawfully conspired to defraud 
certain iiistitutions of their goods and chatties. Now, 
if a man is fraudulently deprived of the possession of 
his property, or the use of his money, for a month, a 
year, or ten years, though the party intended to return 
it, he is nevertheless defrauded of hi& property. So 
again, if (me Ibices the name of another, upon a note 
or bond, it is equally a forgery whether he did or did 
not intend to take up the note or bond when it falls 
due. 

The acts of any one of ^hese defendants, it is 
stated, are not binding on another. This is, in part, 
true. You will bear in mind of what the parties 
stand indicted, that it is not for fraud but lor conspi- 
racy, and that therefore, however improper tiieir 
conduct, however criminal their proceedings, unless 
they consptVarf together to perpetrate th^ir guilty inten^ 
tions, you cannot convict them. I believe 1 have now 
noticed ^U the legal points worthy of consideration. 
I shall now turn your attention to the testimony, going 
no further into detail than the necessity of the case 
shall require^ The case has been so long under your 
consideration, and the facts have been so often repeat* 
ed that you are by this time too familiar with them to 
require repitition. I shall commence with the Life and 
Fire. It 10 of cardinal importance towards obtaining 
a full understanding of the case, to know what was 
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the situation of thi^ companj' at the time of the yarioiis 
alleged frauds committed bj the defendants^ and ako 
how it stood in the view of the defendants. If they 
were aware of its situation, when they represented it 
sound, it is one thing. If they believed what they said 
when they represented this institution as sound, then 
are they are not guilty of the intent, and no imputa- 
tion should be cast upon them on account of their say*- 
ings. But what wa& the situation of the Life and Fire ? 
It appears that on the &ilure of that institution, they 
had bonds out tt> Uie amount of $650,000 — that they 
were indebted to Mr. Barker in the sum of $1 30,000, 
and to Mr. Eckford in the sum of $40,000 more for 
money lent; to the Mercantile Company were they 
also indebted $40,000, and to the other companies, of 
which Mr. Barker was an officer, 40 (m^ $50,000 more, 
whether*for cash lent or other debts, does not appear; 
the whole amount of debts exceeding a million of dol- 
lars. To meet this enormous amount what did the 
company posse*58 ? We have the testimony of Mr. Hoff- 
man and Mr. Hough to show, that to meet these debts, 
not more than $20,000 will be realized out of the secu* 
rities to the amount of $550,000 which cai^e into the 
hands of the receivers ! The rest passed into the hands 
of Barker, to the amount of about $500,000. How far 
was the situation ofthe company known to its officers ? 
In May last it appears that there were $500,000 in 
dishonored notes in the possession of the company. 
Cap it be possible its officers were ignorant of this— ^ 
officers regularly appointed by the laws of the com- 
pany, and receiving competent salaries to conduct its 
afiairs exclusively ? Can it he that they had so n^ 
lected the duties incumbent on them as honest and 
impartial officers, as to be ignorant of the fact, that 



Digitized by 



Google 



246 

the enormoud sum of $500^000 was then laying in the 
drawers of that company, in dishonored notes ? 

It is, said that the means of knowledge was not in the 
hands of the defendants, because the journal and mi- 
nutes were not written up, but still they had the bond 
book, and bank and other books sufficient to show 
the situation of the company. For six months previous 
to the failure of the company, Mr. B. was in the habit 
of making daily inquiries as to how much money w^uld 
be wanted that day, as it appears that he loaned the 
company $130,000. Mr. Barker was the active agent 
of the Dutchess, and the Mercantile Insurance Com- 
pany, to which the Life and Fire was largely indebted, 
and he and Vermilyea know the claims of those com- 
panies, and if they did know this, and g300,000 of 
protested notes were in the drawers of the cbmpany, 
how could they be ignorant of the situation of the com- 
pany? 

Let us retrospect a little, and examine the affairs 
of this company for one or two years previous to its 
failure. And first we are met with the extraordinary 
fact, that since the month of August 1824, the books 
of the company were not written up. Not written up ! 
And why not? Is this the common practice of our 
mercantile men ? Is this usual xvith our banks and 
incorporated institutions ? Were not the clerks com- 
petent to the task? But close upon the heels of this 
we ai*e met with another no less important fact. In 
January 1825, the minutes of the company cease. — 
The directors are no more called together, except for 
the purpose of choosing officers. They are at once 
cashiered. What motive can be assigned for this ? — 
You observe then, this company moving forward-^its 
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directors cashiered — ^its books in confusion — and its 
officers faithless to their trust. Presumption presses 
strong upon us, that its officers were interested in 
keeping its affairs secret. If their acts were laudable 
and honorable — if they had performed the part of 
faithful servants, wbj this objection to calling the 
directors together and rendering an account of their 
stewardship. So far from this, they continue their 
operations as though their individual ends were alone 
to be consulted, and they were not bound to make 
answer to any one, of the malnner in which they con- 
ducted the company's affairs. And now are we to be 
informed by these officers, that they did not know what 
was the situation of these books ? But follow on and 
mark the result On the winding up of this affair, the 
bondholders and stockholders are met with the appal- 
ling facts, the one that the evidences of debt in their 
possession are worth five per cent., the other, that the 
amount of their advances is sunk in toto, and the first 
information afforded them is furnished to them in com- 
mon with this whole community. How has this amount 
of capital vanished ? They turn to the books, but 
there find no information : they ask its officers, they 
are as ignorant as the stockholders : no information 
can be obtained. The facts, gentlemen, are before 
us and speak for themselves. Mr. Davis was the Se- 
cretary of the Company from the commencement. Mr. 
Vermilyea had the bond concerns particularly under 
his charge, and on him the company relied for their 
resources. He occupied a commanding position. One 
who is called upon to furnish means must be acquaint- 
ed with its concerns. It appears thai the Company 
was in distress anterior to its failure. Mr. Barker 
loaned it $130,000, and Mr. Eckford g40,000. They 
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could not therefore be fgnomnt of its i^eeuritieB and 
its sitaation. The astonishing capital of |4OO,0dO 
completely ranisbed, and the company become monej^ 
borrowers, instead of nnmey lenders. These lire the 
leading^ facts as rei^ects the knowledge of Davis ai^ 
Vermilyea. We next come to the agency of Mr. Bar- 
ker in the company. It has been proved thsrt fcfp a n«m- 
ber of months previous to its failwe, be was on terms 
of intimacy with its concerns ; fot two months be was 
there almost daily, and supplied them with the fcmds 
necessary to carry them through their daily operations. 
So far as respected raisii^ money for them, ^ was 
the most active. He was the agent of the Dutchess 
and Mercantile Companies^ to whom the Life and Fire 
were largely indebted. He called daily to inquire 
how much was wanting for that day, and when intend- 
ing to leave the city for a short time, he examined the 
Tickler for a month a-head, to know the exact amount 
he should raise previous to his departure. This was 
not a transient afiair, a sudden pressure of the times, 
but durable and long continued. 

The. books were open to Barker^s hands, and he 
might have informed himself if he wished, of the 
state of its concerns ; and it is to be presumed that 
he did so inform himself before he loaned them money ? 
Again, Mr. Barker, before he leaped them mbney 
was mixing in the money market ; active in his 
purchases of bonds ; and when the credit of the com- 
pany was constantly f$tlling, and public confidence di- 
minishing, he still kept up rf bold fi^ont, and persever- 
ed in his purchases. Would he have done ^this had 
he been in ignorance of its affairs ? But further, he 
stated toothers that he knew the company Was good, 
and how could he have known this, but from having 
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ajLamioed ita com^rns? Now with these mefVP? of 
knowledge in their po&ses^ion hpw hs^ve tfi^se ^e^r 
dants conducted ^ In Moj last, Parker, in a eonvfir- 
sation with Mr, Alley, inlormed him, that tj^e b^nd^ 
were good ? that he was a large purchaser, and \^?^^ ^9 
doubt they would prove sound- In the Nov^mb^ 
previous, he bM another conversation? but it do^p n<^ 
i^ppe^r that the company was tben insolvent Mr^ 
Nevins tes^tified, that be bad s?en, at one timie in M^' 
Barker^s hands, a large amount of bpndp, say firom $59 
to 60,000 1 Barker told him at the time, he would makl^ 
joaore money out of them, than he, [Nevinp] would out 
of his Fulton stock* Mr* Garniss also s^tated, that 
jBarker had Life and Fire bonds, and s^id they were 
good, and he would not part with them. Wh^t^h^r this 
was a serious statement of Barker, or ^ game played 
off to induce Garniss to take the bonds, ypu must 
determine. On the 17th of July, thp day of its failure, 
Mr. Flack states, that Barker said the bonds were 
good, and that he would take $50,000 ^t one and a 
half per cent, one per cent below the market value : 
this was said in Wall-street, in the presence of brokers 
and to a broker. 

You, gentlemen, are to judge, whether it was a bona 
fifle offer) and whether if it had \feen accepted, hfi 
would have complied with it. 

I shall not trouble you with a repetition of the strong 
expressions of Davis, expressions that no one would 
be justified in using except from personal knowledge. 
Look at the statements of Vermilyea — that the bonds 
all belonged to customers. What story could be bet- 
ter calculated to excite a belief in the solvency and 
prosperity of the Qompany. To some extent this 
statement was correct, but in by far the most cases it 
has been proved untrue. 

32 
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These are the declarations of the parties«-let U9 
proceed on one step farther and examine their acte^. 
First and foremost stands the fact, that in the month of 
May last, the company declared a dividend of two per 
cent, out of the profits of the institution for the quarter. 
Was the like of this ever heard of ? At a time when 
the company were struggling for existence—when the 
charter expressly requires the dividend to be made 
out of the profits, to declare a dividend of two per 
cent. And who declared it ? Not the directors, they 
were cashiered long ago. Was it found in fact that 
they had a surplus profit. Why was it done ? You 
gentlemen, as men particularly acquainted with 
monied operations, can easily infer the cause. What 
could be better calculated to establish a confidence 
inthe stability of the company ? , It was a high-handed 
act of authority on the part of the officers, an uncom* 
mon course of proceeding, and yet the stockholders 
went through the farce of receiving the two per cent, 
out of the profits as, it was termed. Why the neglect 
of making a statement of the affairs of the company, as 
provided by the by-laws ? Why all this mystery, if 
their proceedings were honest ? Why these declara- 
tions to Nevinsand others — for what purpose were 
they made, if not for the purpose of mischief ? I care 
not whether they intended theSe bonds to be paid or 
not. If they did conspire to work an impression on 
this community, that that company was solvent, sound, 
and unshaken, when as they must have known its 
affairs were in ruin — then are they conspirators, and 
as such should be convicted. 

But as regards Mr. Barker, there are other consid- 
erations, and here I am happy in addressing a jury 
so intimate with our monied- concerns. If Mr. Barker 
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did loan this companj $150,000 withont security, it 
affords a strong presumption that he believed them 
solvent; if also,' as the o^cer of the Mercantile. and 
Western companies, he induced those cpmpanies to 
become large purchasers . of Life and Firci bonds, it 
jields additibrial proof of bis innocence, and if, aftei: 
this he had become the loser to this amount, strong 
indeed would be the presumption in bis favour. But 
what ii^ the fact : it appears that onlhe failure of the 
Life and ^ire, the securities of the company passed 
into his hands to the amount of five hundred thousand 
dollars. Now, gentlemto, let ^s consider what were 
the nature of Mr« Bairker's debts, and why was he 
secured ? Were t^y confidential or business debts ? 
If confidential, then there was no harm in thus giving 
him the preference : but it appears from the evidence 
that Barker, wa^ a la^ge purchaser of. bonds ; that 
aflc^r the transfer of the 800 shares of Ti^adesmen's 
stock, be became ibore extensively engaged in his 
purchases, that as Mr". Al|ey testifies, he told bom his 
companies went all lengths with them. It appears 
from the books that hia companies were creditors to a 
large amount, whether for bonds or not we cannot say, 
and Mr; Hbfl^an testified that $500,000 was passed 
into his hands to secure the payment of $ 1 30,000. The 
evidence of Mr. Barker being a creditor to that amount 
is not as satisfactory as it should have been. Why then 
were these passed to him ? Waa^ it not as a general 
security for other engagements for t^e purchase of 
bonds ? ^Why was he secured, why was he selected 
as the favourite, if there was any i^vouritism ? Were 
there not orphans and widows, who at least might have 
been selected under the plea of charity ? Is it not 
a jdain inference that there was a previous arrange- 
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taent ? If then fiitieh wad the cfuse^^-^f at the time of 
the put^ebwexif ibese ))ond8, if at Ap iims of making 
th«(d0 dedaration0he was liimsdf gua^^ed and Secure, 
then all good infei^Oidss fafi^andwemudtdraw aucfa as 
we tbipJc proper fribm the Wvid^nce. There is no di- 
rect proof of a conftpiraej, the law required none, we 
are to Lifer it from the acts of the parties. And what 
10 the ioierence in this case v gentlemen it is jour pro* 
vince to draw it I hav^ dwelt somewhat mmotelj on 
this case^ bat I ielt bound so to do, as I consider it at 
cardinal point in the future transactions. 

yVe come now to the Morr»( CanajlVtbe jild^e here 
adv^ed to the operaijons jcarried oh- b^ween the 
Morris Canal and Fuitmi Bank It appears that 
Uiromgh the agency of Mr, Yermiljea^ $250^000 more 
of Lofe and Fire, bonds wiere set . a^oat Venniljrea 
draws up a* res(^tipn as an o£&cer ci the hoai^d of die 
Morris Canal. General Swift was Vice-President cf 
the Life aod jPire, and he ai)d V^rmil^ea formed a 
resolution at the MorrieCaoaL Grorernenr also signed 
the resolution but it was unA^xplained^ to bim, and I 
baire no doubt he states the troth; This t^olution 
was got^ not bj calling the whole finance coscmiittee to- 
gether to consult upon stich an Herculean operat^. 
It was rigned in part and taJiLen oflf qilietljv ^tnd then 
liirithoii^ waiting, for ^e signatures, of the others, stodc 
ol the Morris Canal was issued for 2,5(00 shares. I 
siiaU not d^tCainyou. J^i^ <^ three days afiei:, Mr» 
Bayfurd signed jti and in about ^week Mr.^Eickfopd did 
the same. The 6nanqe coimnittee were kept in ijgno- 
raw^e. /Nobody but the immediate actors knew any 
thing df it till after the failure of the Life and Fir^; 
nor was it entered in the'book. Why sdl this mystery? 
Throii^h the instrumentality of a committee of the 
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Fulton Bank) [on the same day,] composed of two of 
the defendants, the exchange for Fulton stock took 
place. On the same day it passed into the hands of 
W. R. Thurston, and likewise, on the same day, into 
the hands of Messrs. Catlin, Fleming and Worth, for 
loans effected by Mr. Barker. 

It has been said in rebuttal of an inference of con- 
spiracy drawn from these transactions, that if agents 
commit a fraud, when acting within the scope of their 
powei-s, their acts are legal. It is true that these 
acts do bind their principal, ais between them and third 
persons; but it is no defence against a charge of con- 
spiracy alleged against them by such principals for the 
fraud. 

Was the Fulton Bank informed how this Morris 
Canal stock was obtained ? Vermilyea delivered these 
certificates to the Fulton Bank, and was acquainted 
with the history of it ; did he give this information, 
and did he inform the Bank what this stock would be 
worth on failure of the Life and Fire ? If not, there 
was a most material suppression of the truth. Vermil- 
yea managed this transaction ; Davis signed the Life 
and Fire Bonds, and it was his duty to have known 
for what use they were intended. And it is shown 
to you that the Morris Canal stock was transferred to 
the Fulton Bank, in pursuance of a prior arrangement 
with which Mr. Barker was acquainted, as appears by 
his hand-writing on an interlineation on one of the 
papers. 

I will now turn your attention to the Tradesmen's 
Bank. It appears that the bank was in a flourishing 
condition, and had a lai^ capital paid in. An offer 
was made to purchase the bank, by some person who 
does not distinctly appear. That offer was 14 per 
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cent above the market^ price. Now, I put it to you, 
what honest use can be made of a monied institution 
that will warrant an individual to make such a sacri- 
fice as 14 per cent above the market price ? By this 
operation the bank direction was changed-^it fell into 
the hands of the purchaser. How was this power made 
use of? Within the period of ten days, they sustained 
losses to the amount ol $ 100,000 ; in that short time 
the hypothecation was cancelled for $242,000. Is it 
not fairly inferrable that it was fraudulent ? 

The next question is, whether there were not miore 
of them than one ? whether there were not a company ? 
It appears that an application was made to Mr. Riker 
on the subject. The ten per cent, was paid in Life 
and Fire bonds, which were signed by Mr. Davis. It 
appears that a Life and Fire bond to the enormous 
amount of $262,000 passed into the Tradesmen's Bank, 
a sum only short by $140,000 of the whole capital. — 
We have heard so much of fraud, so much of iniquity, 
tha^ when we hear of a conspiracy like this, it passes 
by us like a summer's cloud. Our sensibilities are 
blunted, our senses deadened, and we think of it but 
as a common and ordinary transaction. But, gentle- 
men, imagine a bond of this enormous amount going 
into the bank, and for what — what use was made of it ? 
To set afloat 4840 shares of the capital stock of that 
bank without the authority of its directors. It per- 
formed its office. The 800 shares were made out to 
Sturtevant, and passed the same day to Mr. Barker. 
Judge Edwards then stated the evidence regarding 
Mr. Barker's being the supposed purchaser of that 
bank — his solicitude when he heard of the injunction. 
He also adverted to the openness with which Mr. Bar- 
ker delivered back the 800 shares as being somewhat 
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exculpsifory. After this, the Judge proceeded to re* 
mark on the evidence respecting Spencer and Brown. 
He dwelt particularly on the draft of the Greene Coun- 
ty Bank for S40,000, which was paid by the Fulton 
Bank, at the instance of these two officers, without 
the consent of the proper authority. He then alluded 
to their overdrawings, and in a few words to the 
general parts of the indictment. 

Gentlemen of the Jury. — The features of this case 
present such an endless variety, that were I to address 
you on every point, my remarks would be intermina- 
ble. This case is one not only of interest to the public 
feeling, but also important to public justice. The 
duties you are called upon to perform are arduous 
and unpleasant : those of the court are equally so. — 
The administration of criminal justice is always a 
sorrowful task : they are the decrees of Heaven, 
formed alike to protect the innocent and to bring 
down vengeance on the head of the evil doer. We 
come not here to indulge in our passions — to gratify 
our prejudices, but under our oaths, under the sanc- 
tion of Heaven, to render justice where justice is due. 
With the consequences you have nothing to do. If 
you find them guilty, if the law falls severely on them, 
and through them on those connected by dear and 
tender ties with them, we can afford them nothing but 
our sympathies, our duty must still be performed. — 
Much has been said here of public prejudice, of pub- 
lic opinion, that the public mind is biassed against 
these defendants. If so, if you, gentlemen, in com- 
mon with others, have indulged such feelings, I con- 
jure you to dismiss them. Bear in mind that the law 
does not know the face of man in judgment. Suffer 
not, therefore, your minds to be swayed by what yo^ 
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have he^rd or read, but feaHee9ly 4nd ioipfitrtialljr 
deliver in your opiniosiB aecording to the eyidi^MiQ. 
I cannot add more, bnt hi dismi&lsirig this cause fpoQi 
mj bands, it is to me a source of much gratiftcatioo^ 
that it ia to be committed to the most intell^ent and 
respectable jury I ever saw : men who will rise superior 
to every consideration : too intelligent to be deceived, 
too honest to be seduced, too 6rm to be iptiittidated. 
If you are satisfied, beyond all doubt, that these defen- 
dants are guilty, I trust that you will say so, and show 
to the world that in this land of laW and liberty, no 
man^s head, however elevated his standing, is higher 
than the law. If you entertain fair and reasonable 
doubts as to their guilt, for Heaven^s sake acquit 
them — the hand of justice delights not in the blood 
of the innocent — and if men are made to sufifer on evi- 
dence not satisfactory, it would be fai^ from meeting 
the ends of justice. If I have, in the course of my 
remarks, erred in my statements of the testimony on 
the side of public justice; if, above all, I have erred 
against the defendants, I pray you to correct me^ I 
have devoted myself fully and frankly to this trial — 
1 have now unbosomed myself to you : I hope that I 
have done ^ny duty to the people on one side, and jus- 
tice to the defendants on the other. Give to the 
defendants the benefit of every reasonable doubt, but 
if you believe them guilty, in the name of Justice, in 
the name of Heaven, say so. 

After a short absence, the jury returned a general 
verdict of guilty against all the defendants, when Mr. 
Barker rose and addressed the court, and requested 
that the jury might be allowed to state in what parti- 
cular they considered each of the defendants guilty, 
in order that the world might know whether they were 
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ponaidered gttilt j of til, or wjy Hf pa^ ^ of tim filarg^6 
pedfrred tgaimt t1i«eur tii9 hpCM^r Jiidgie Edwurd^? 
refUwd the re<|«€^t, BAjii^ ^ t^ vrefdiQt speaks fi^r 
itself.'^ Tlie paf^tie9( then i^ifiad tb^ cqh^ t that they 
sfaookl take BteMare^ W a re^ie^tPi^) wi^ichmear 
9wm wcittkl be commuiucated to Ua^ court at tbe pro- 
per time, and the court stated that thej would meet 
9^m QQ ike Friday following foir tbe puf poses of busir 
ness. On that day the partieii appeai^ed^ and eipress' 
ed their intention of applying for a new trial, and 
Mr. Barker informed the court that his case had reach- 
ed such a state of calamity that he should hand it over 
to counsel, and that he had employed Mr. Anthon to 
take charge of it, and hoped to procure the assistance 
of his venerable friend, Mr. Emme^; thai he^bad found 
himself unexpectedly, in coUkoti wMb professional 
men, which forniebed aa additioaal reasoiLfor his not 
taking part in discussing matters purely technical or 
professional, as he might bave- to war with the whole 
of them, but that before he gave up bifib caae to courael, 
he wished the eourt wou)d inform bimif his application 
for a new trialr could be conducted separate and apart 
from tbe other d^endanta. He now wished* as he al- 
ways bad done^ ta stand or fall by himself on his own 
merit9; but if that could not be do»e without jeopardiz- 
ii^ tli^ interesits^ c^ the other defendants^ be should 
allow ia& ni^e to be used in connexioo with theirs, but 
not otherwise. The Judge replied*. ibM the court 
could not give a^ op^nioA, tbeii* duties n^t being of an 
advisory nature, but that if a motion was made to 
the court they wpi^d decide on it. Mr. Barker then 
stated that be was under the imprespion that his honor 
did not, at tbe tune of making his charge, fully com- 
prehend or recollect the evidence that had been given, 
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and that beiwe anj further decision was made, he 
wished to be allowed to point out in what particulars. 
That he, Mr. Barker, was tired of makii% speeches 
to no purpose, and did not intend again to ^pear in 
that way before the court, and for that reascm he asked 
if it would be proper to present his views in writing 
on the subject Having understood the court to assent 
thereto, he withdrew, and on the next Tuesday pre*- 
sented the following documents and memorial ; 

DOCUMENTS, 

City and County of New-York. 

COURT OF OYER AND TERMINER. 

Thomas Vermilyea, George W. Brown, Mark Spencer^ 

Matthew L. Davis, and Jacob Barker, 

▲ss. 

The People. 
City and County of New-York^ ss. 

James W. Blocker being duly sworn, doth depose 
and say, that on the eighteenth day of November last 
past, subsequent to the first trial in this cause, he 
was attending as jbl juror in the execution of Writs of 
Enquiry with Abraham B. Mead, before the Sheriff 
of this City, that the said Sheriff observed to the said 
Mead, that he. Mead, had been drawn on the general 
panel of jurors for the Court of Oyer and Terminer : 
that the Sheriff remarked, that Barker had attended 
at the drawing of the general panel of jurors, and 
" said that he would as lieve have him for a juror as 
any other man.'' The said Mead immediately replied, 
in the presence of this deponent, to said Sheriff, "that 
he believed that the defendants were all guilty, and 
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he should conyict them if he was drawn on the jury.'* 
Tfaid deponent further saith, that the said Mead was 
one of the jurors who were drawn for the trial of the 
above defendants, and returned a verdict of guilty. 

JAMES W. BLEEKER. 
Sworn before mcy this 2d day of December, 1826. 
W. H. Bell, Commissioner. 



City and County of New-York. 

COURT OF OYER AND TERMINER. 

Thomas Vermilyea, George W. Brown, Mark Spencer, 

Matthew L. Davis, and Jacob Barker, 

ADS. 

The People. 
City and County of J^ew- York^ ss. 

Rpbert Bogardus of the city of New- York, being 
duly sworn, saith, that he attended several days during 
the first trial of this cause as a witness on behalf of the 
people, in September and October last : that he saw 
Andrew S. Norwood there, that deponent during said 
trial, observed to said Norwood, " he appeared to be 
attentive to the trial, and asked him what he thought 
as to the guilt of the parties of a conspiracy with an 
intent to defraud," that he replied, " that he believed 
they were guilty, and if he was a juror, should require 
but very little evidence to convict them, for that he 
believed them all guilty:" that the deponent men- 
tioned, " from his knowledge of two of the defendants, 
he the deponent, should, if a juror, require strong 
evidence of their guilt," to which Mr. Norwood replied ,^ 
" that he should, if a juror, require strong evidence of 
their innocence, or would convict them all;" and made 
use of several very strong expressions, showing that 
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he bad made op a fixed bpinicm agsdnst this d#faid- 
anto; and in tbe eaui^e of the conversatidn^ he ^clared 
» that he thought they ought to be pemished first waA 
tried afterwards/' or words to that ^fect : that seme- 
time after the jurors were sworn and had taken their 
seat at the present court, the deponent, on entering the 
court, discovered that said Andrew S. Norwood was one 
of the said jurors, this deponent immediately expressed 
his surprize thereat, and mentioned his reasons for 
the same, and openly declared his opinion, that from 
what the said Norwood had expressed to the depo- 
nent, he considered him as an improper juror, and 
disqualified from serving as a juror in the cause; and 
this deponent further saith, that he has been person- 
ally acquainted with Mr. Norwood for a number of 
years, that he is, as this deponent always considered 
very determined in his opinion when once formed; 
and this deponent further saith, that to the best of fats 
recollection, the opinion thus expressed by Mr. Nor- 
wood was within a few days after the said first trial 
had commenced. 

ROBERT BOGARDUS. 

Swam Ufere m«, %d December^ 1836. 
P. A. CowBRBV, Commissioner. 

City wd Comkty of^euhYork. 

COURT OF OYER AND tfiRMlNER. 

Thomas Vermilyea, George W.^rown, Mark Spencer, 

Matthew L. Davis, and Ja<iob Barker, 

The People. 
County of Columbia^ ss. 

Seth Jenkins, of ColumbiaviUe, being duly sworn, 
saiUi, that he was in the city of New-Yodc in the cariy 
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part of the mimth of NoTelidi>6t : that be boarded at 
the house ^en fiiifw Dir^ti^ort lodged. It was 
mentioned to the deponent Utat Rufos Davenport wag 
sunlmDned aft a juror to trj those that were indieted 
and tried at the last Court. In conversation with said 
Davenport, I asked hifli if he was summoned as a juror 
for the next Court, he informed me that he was : much 
conversation was had between said Davenport and 
this deponent, in the course of which, J asked him 
what he thought of the parties lately tried, he said, 
« he believed they ought to have been convicted/' I 
then asked him << if he had read the reported trial 
and the testimony of the witnesses,'' he replied ^ he 
had not;" I then asked him ^* if he had attended the 
triaV he replied ^^ he had not ;" I then asked him 
'^ how he had formed such an opinion," he, Davenport, 
replied, ^^ that from his knowledge of the nature of 
the business, he believed they ought to have been 
convicted." The deponent then observed to hiai, the 
said Davenport, ^^ that as he acknowledged his preju- 
dices were so strong against the accused he ought not 
to sit on the jury^ as he would not be able to give an 
unprejudiced verdict, however honest he may believe 
himself to be," he replied, '^ he believed he could ;" 
and to this deponent, appeared by his manner, to have 
a strong desire to be on the jury. In the course of 
the conversation had with the said Davenport, he said, 
'^ that some of the late jury that tried the persons in- 
dicted ought to have been convicted themselves*" 

SETH JENKINS. 

Sworn before me, this 5th Dec. 1826. 

A, L. Gordon, Recorder pf Hudson. 
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City and County of JVew^York. 

COURT OP OYER AND TERMINER. 

Thomas Vermilyea, George W. Brown, Mark Spencer 

Matthew L. Davis, arid Jacob Barker, impleaded. 

▲DS. 

The People. 

City and^ounty of New-York^ ss. 

Philip W. Engs of the city of New- York, being duly 
affirmed, saith that on the day previous to the failure 
of the Hudson Insurance Company, he was present 
when William R. Cooke, one of the jury, in the late 
trial of the above case, contracted for the purchase of 
a Hudson bond, in connection with two other persons 
for $1000, for which he agreed to pay the next day, 
five hundred dollars, and fuifther deponent saith not. 

P. W. ENGS. 
Affiirmei to this 1 4th day of December 1826, 
before me^ 

George D. Cooper, Commissioner. 



City and County of J^ifw-Yorh. 

COURT OF OYER AND TERMINER. 

Jacob Barker, Thomas Vermilyea, Matthew L. Davis, 

George W, Brown and Mark Spencer, impleaded 

with Henry Eckford, Joseph G. Swift and 

William P. Rathbone, 

vs. 

The People. 
City and County of JSTew-York^ss. 

1, Jacob Barker, solemnly swear that I, this day 
accidently met Mr. John Fream, one of the jury in 
this cause. He told me, of his own free will, that the 
case was so complicated, and so many parties and 
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circumstances were brought before the jury, that no 
man on earth could retain the whole, and that so far 
as I was concerned, he, and all the jury were of the 
opinion, that I believed myself innocent, 1 replied, 
" you certainly then, were bound to have acquitted 
me." Are you certain that all the jury said so ? He 
answered, " nearly all, if not all, but we could not 
acquit you on that account we did not know how to 
seperaj;e you from the others." 

JACOB BARKER. 
Swof^ to, this 2d day of December^ 1826, 
before m^, 
O.* H. Hicks, Commissioner. 

City and County of JVew-York. 

COURT OP OYER AND TERMINER. 

Thomas Vermilyea, George W. Brown, Mark Spencer, 

Matthew L. Davis and Jacob Barker. 

vs. 

The People. 
City and Comty of New- York^ ss. ^ 

I, Jacob £)rake, solemnly swear, that in passing 
down Broadway this day, I met with Messrs. John 
Fream and Jacob Barker, who were conversing 
together in relation to the recent verdict against, the 
latter by the jury, of which the former was one, when 
Mr. Barker desired Mr. Fream to repeat what he had 
been saying, and Mr. Fream stated that he, as well as 
most of the jury, was of the opinion that Mr. Barker 
believed himself innocent. 

JACOB DRAKE. 
Swom to, this 2d day of December, 1826, 

before me, ^ 

O. H. Hicks, Commissioner. 
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Thopaa Vepmifyes^ George W. Prpwo^Mvlt SpeiM^^r? 

M^^h^w U P^is, ap4^ Jacj^ Barker, impleaded 

v('X^ H^^Tf Elddb^, WiUiam F. EalJbboqe 

and /o^ph 0, gwift 

AQS. 

The People. 
CiVy o/* JSTew-York^ ss. 

William B. Townsend, of the City of New-York, 
being duly sworn saith^ that some time previous to t^e 
commencement of the present t^nn, of this court, he 
was in conversation immediately preceding the first 
trial, in relation to the indictment of these parties and 
others, with Isa^e CoUin«^ one of the ^ttFi^rs who found 
a verdict of guilty against the 4^fe94ant«^ ti^ed, who 
stated to him that he believed the parties guilty, that 
he thought they ought to be convicted, or words to 
that effect ; his expressions against them were very 
strong, and induced this deponent to believe that his 
feeliqgs were against the defendants* 

WILLIAM B. TOWNSEND. 
Siioamy tkU 4th day of Decemberi 182S, before me, 

O. H. Hicks, Commissioner. 

Citif and County of Jfew^Yotk. 

COURT Of? OYSfi AND TERMINER. 

Jacob Barker, Thomas Vermilyea, Maithew li^ Davis, 

George W. Brown and Mark Spencer, impleaded 

with Henry Eckfofd, Joseph G. Swift and 

William P. Bathbone. 

▲DS 

The People. 
City and County of JSTew-York^ ss. 

Samuel Leggett, being duly affirmcdi Baith that he 
was this day in conversation with William R. Cook, 
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one of the jurors^ in the above entitled cause, when 
the said Cook, stated that he and several others of the 
jurors, believed that Jacob ^Barker considered himsetf 
inntocent of the charges for which he had been tried, 
that when he agreed to a verdict against the parttes 
tried, he did not understand the law to require, proof 
of a fraudulent intention before the parties were liaUe 
to be convicted, that Andrew S. Norwood, one of the 
jurors, suggested that no conversation should take 
place among the jury during the trial touching the 
evidence or the conduct of the parties accused, until 
after the Judge submitted the cause to them, and that 
no conversation took place among them on those sub- 
jects, until after the Judge^s chaise, but in place of 
such conversations, they had various amusements, that 
the jury had music, cards and wine, the various instru- 
ments enumerated by the said Wm. R. Cook, were as 
follows : the flute, the flageolet, the guitar and vidlih, 
and that the jury, or some of them did play cards du- 
ring their retirement. 

SAMUEL LEGGETT. 

Affirmed to, tMs 9th day qf December, 1826. 
D. Evans, Commissioner, &c. 

PETITION* 

Jacob Barker respectfully represents to this ho- 
nourable court, that among the reasoris for their grant- 
ing a new trial, he requests them to consider the com- 
plicated nature of the case which has been the subject 
of inquiry, insomuch that the human mind is scarcely 
capable of comprehending it, without a more thorough 
knowledge of such matters than usually falls to the 
lot of ordinary individuals ; that the jury,^o far from 

34 



Digitized by 



Google 



26S 

examinmg carefully every feet and eireumstaiice 
every night when the court adjourned, and digcufising 
the same among themselves, so that by the interchange 
of their ideas they might have understood and 
kept ^very bran^ separate in their minds, studious- 
ly iiveided all conversation among theriiselves on 
Ae subject, as they informed the court they had done, 
after his honor. Judge Edwards, had delivered the case 
to tbem ; and thus they could scarcely be expected 
to remember much more of the particulars of this very 
complicated case, than was dilated on in the speech 
of the District Attorney, and in the charge from the 
hoikmrable court. The jury during their retirement, 
partook of amusements and indulgences calculated tp 
incapacitate the mind from that, sober reflection and 
close investigation which the solemnity of the occasion 
«K) imperiously required, which in the opinion of your 
petitioner, was very injurious to the parties on trial. 
As an evidence of a previous bias of the mind of 
one of the jurors, your petitioner asks leave to reffer 
this honourable court to 4 Cowen's Reports, page 382, 
in the case of the people of the state of New-York, 
at the relation of Jacob Barker and others, against 
Abraham 6. Mead and others, in which this petitioner 
and others charged fraud oa Abraham B. Mead, one 
of the jurbrs, and others, in relation to the election of 
4ureetors for the Nortb River ]Bank^ which, ehai^ was 
fiiily sustainied by the Suprefoe Court. The reason 
for yoiir petitioner ttot refemng ta it on the form- 
iji^ ol tine jjoiry was, that he had koped that the sdid 
AiMraliamB. Mead had eBianetpated his own mind from 
tbeii^hieRce oi that qifiarrei; but farom the affidavits 
presented, year petitioner has been cofieerned to fiiid, 
sifice Oie tirialv that not only the sa&d Mead, b«t that 
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eeveral of the other jurors, appear to have prejudged 
the case before they were drawn. 

IN SUPREME COURT, AtrousT Tfetm, 1822. 

The People of the State of JVew-York, at the relation of 
Jacob Barker and others^ 

A«AI1I8T 

Jibraham B. Mead and others. 
Samud A. Takott^ Attorney General of the People oi 
the State 4>f New- York, moved on Tuesday the eighth 
instant, for leave to file an information in the natare 
of a quo warranto against the defendants above natned, 
who claim to be directors of the North^River Bank of 
the city of New-York. This motion was founded <>n a 
bill in Chancery recently filed against the defendimts 
and others, by James D. P. Ogden, Jacob Barker and 
others, and on the aiiswers to that bill, and also on an 
affidavit showing that the relators above named are 
stockholders in the North-River Bank. 

On Friday,^ Chief Justice Spenoer delivered the opi- 
nion of the Court, to the following ^Sfect : — 

" These applications being generally found on the 
ex parte affidavit of the relators^ it has of kUe years 
boen usual in the English Court of Kir^^s Bench and 
ill this Court, to afford the defendant an^portunity 
of being heard against granting leave to file the infor^ 
mation. A rule to show cause is, therefore, generally 
entered ; and leave is afterwards granted or refiised, 
as circumM;ances shall appear upon the cause shown. 
In the present case, the application is for leave to file 
the information in the first instance. There is no doubt 
that the Court are bound to exercise a reasonable dis- 
cretion on the subject ; and tbis cause comes before 
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us in a manner so peculiar, that we think it proper to 
except it from the general rule. The application does 
not rest upon a mere ex parte affidavit. The evidence 
placed in our hands comes from the defendants them- 
selves, or from a source most favourable to them. We 
have the sworn answers of the defendants to a bill in 
Chancery, filed in relation to the very election com- 
plained of. We have also the answers of the inspec- 
tors of that election. Upon a rule to show cause, 
nothing could be alleged by the defendants against 
granting leave to file the information which is not al- 
ready urged on their part, in the papers presented to 
the Court. We have looked into the answers, and we 
find the defendants and the inspectors admitting a 
state of facts, which not only render it proper to grant 
leave as applied for, but which seem to us imperiously 
to require it at our hands. To give time under such 
circumstances, would be an abuse of the discretion 
vested in this Court. We will briefly advert to a part 
of the case as admitted by the defendants and inspec- 
tors. A controversy existed among the stockholders 
of the bank, a portion of whom were desirous to effect 
a change in the direction. A few days before the 
election, a by-law was passed by the board of directors, 
of which board most of the defendants were members 
and then present, authorizing any stockholder to chal- 
lenge the votes offered at the election ; and if sup- 
ported by affidavits or other probable cause, to the 
satisfaction of the inspectors, that they might then re- 
quire the person whose vote should be challenged, to 
make in oath answer to the cause pi challenge, the 
sufficiency of which should be determined by the in- 
spectors ; and if such oath was refused, that the vote 
should be rejected. Under this by-la;w, votes given 
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Upon the proxies of several persons, who appeared ^ 
from the books of the bank and the certificates of the 
cashier, as stockholders to a large amount, were chal- 
lenged on the ground that the personi» in whose names 
the stock stood, and who held the certificates of A» 
bank, were not the exclusive owners, but that some 
third person or persons iiad an equitable interest 
therein. This was considered by the inspectors as 
good cause of challenge ; and the persons whose 
proxies were thus objected to, Mrere required notwith- 
standing the most urgent remonstrance to the contrary, 
to make affidavits in writing in answer to these allega- 
tions, and to answer, under an oath prescribed by men 
who did not themselves s^ct under the solemn obliga- 
tions of an oath, to various verbal interrogatories, and 
to submit to a sort of inquisitorial examination at 
variance with the fundamental principles of our civil 
and political institutions, at the pleasure of the in- 
spectors. In this manner, votes upon a great number 
of shares were entirely disregarded by the inspectors. 
It is evident, from the answers, that if all the votes re- 
ceived into the hands of the inspectors from persons 
duly authorized to give such votes, had been estimated 
by the inspectors, that the result would have been dif- 
ferent from that declared by the inspectors ; as, in 
such a case, the persons whose seat^ are now con- 
tested could not have been certified to have been 
^ected. 

Without entering any further at this time into the 
facts disclosed, we are unanimously of opinion, that 
the by-law, and the proceedings under it at the elec- 
tion, were most illegal and reprehensible. The act 
of incorporation provides, ' that each stockholder 
shall be entitled to one vote on each share of the 
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stock af the foank^ which be shall haire held in his 
own name at the leasit fourteen days previoiis to the 
time of the voting/ (Sess. 44, eh. 146, § 8.) Fmiber 
than this, the inspectors had no right to inquire, as it 
was not competent for the directors to pass any by-law 
at variance with the positive provisions of the act in*- 
corporating the bank. We therefore feel ourselves 
called upon to grant the motion; more especially as 
the statute contemplates, in cases of this scM*t, the 
most speedy and eflfectual proceedings which a doe 
regard to the rights of parties and the ^proper adrni* 
nistration of justice will permit" 

Leave granted to file the information in^amkr. 

C„„„se. for the pUin.ift. \ l^^^;^^ 

Counsel for the defendants, Samuel Jones. . 

Your petitioner begs leave also, to refer to the acci- 
dent which deprived him of having his challenge to 
Mr. Norwood referred to triers. He considered 
Andrew S. Norwood prejudiced against him, and 
for that reason, it was his intention to have inves-* 
tigated the same before triers; the other defend- 
ants also had objections on which they challenged 
him, and the same was submitted to the court, who 
decided that ^here was not sufficient cause for the 
challenge. Your petitioner did not take part in such 
challenge as he wished to keep his cause as separate 
from that of the other defendants as possible, .but as 
soon as he supposed their challenge was disposed o^ 
he did challenge Mr. Norwood, and requested to have 
the same submitted to triers ; in the mean time, the said 
Norwood was sworn as a juror, and this application 
was refused. 
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His being sworn iraB so rapids and tl^ excitement 
among tbe parties so great, tbttt your petitioner did 
not notice the clerks proeeeding to sivear said joror, 
and if he had, be was not sufficiently acquainted with 
such prqfiieedings, to have known that such swearing 
woutd deprive him of the right to have his challenge 
investigated, your petitioner being o£ the opinion^ 
that if be urged his objection before another juror was 
ealled, it would be in full season. But the court 
decided that the rule was absolute, and therefore your 
petitioner had no alternative but to submit to be tried 
by the said Norwood. His reasons for the objection 
were that he had been mainly instrumental in removing 
the said Norwood fi*om the direction of the National 
Insurance Company some years since, at which the 
said Norwood took great offence against your peti- 
tioner, and the said Norwood subsequently gave testi* 
HXony in a cause before Judge Livingston, touching the 
true rule for settling damages on bills of exchange, in 
which your petitioner had a deep interest 

His testimony was decidedly in favour of the princi- 
ple your petitioner was contending for, but of his in- 
terest therein the said Norwood may not then have been 
apprised, but before he left the judge's chambers, the 
interest of your petitioner appeared manifest, and also 
that the opinion of the judge was against the princi- 
ple contended for by your petitioner. In the course 
of the investigation, and after the said Norwood had 
retired, the judge became most thoroughly convinced 
of the correctness of the views taken of the subject 
by your petitioner. The hearing however, was ad- 
journed over until the next morning, when on assem- 
bling at the judge's chambers, the said Norwood was 
there, and requested permission of the judge to correct 
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fais testimony, alleging that he had discovered that 
he was all wrong, and came back for the purpose t>f 
requesting the judge to consider it to hare been given 
on the other side* 

The judge replied, that he thought him wr%ng when 
he heard him give his testimony, but that he now knew 
be himself was wrong at that time, and he forthwith 
decided the cause in favour of your petitioner. And 
further the close attention given by the said Norwood 
to the former trial, in . the opinion of your petitioner, 
indicated so deep an interest for the issue thereof, that 
your petitioner could not consider him an impartial 
juror. 

Your petitioner begs leave respectfully to refer to 
his honour Judge Edward^s charge, in which he thinks 
the judge either mistook or did not fully comprehend 
all the testimony in the case. Your petitioner has no 
recollection, that a single witness testified that the Life 
and Fire Insurance Company was largely or at all in- 
debted to the Dutchess County Insurance Company, 
such indebtedness was more than once spoken of in 
, the charge. His honour judge Edwards, also stated 
that Mr. Barker was intimately acquainted with the 
concerns of the Life and Fire Insurance Company ; 
your petitioner has no recollection of a single witness 
saying more than that he was well acquainted with 
the amount of money the company wanted from day to 
day for several months immediately before the failure. 
The clerks testified, that wheiV Mr. Barker called the 
only question he put was, how much ironey do you 
want to day.^ which they said Mr. Barker repeated aK 
niost daily for a month or two ; that when the com- 
pany wanted money they were sent to Mr. Barker to 
borrow it, that sometimes he furnished it and sometimes 
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lie could not^ and then they g;ot it elsewhere ; th^i 
the money borrowed the clerks deposited in the 
banks to the credit of the company, and that Mn 
Barker had no knowledge of the manner in which the 
money was disposed of after it was thus deposited; 
for this money the company gave Mr. Barker their 
checks on the Fulton bank, for equal amounts, to be 
retained by him until the company notified him of their 
being good,, and that of these checks a part had been 
settled, and a part had remained unpaid in the hands 
of Mr. Barker; the balance due him on that account 
was one hundred thousand dollars. Mr. Hoffman, the 
receiver in chancery, gave similar testimony as to the 
nature and extent of this indebtedness, and added, that 
on a. comparison of the books of the Company with 
that of the Fulton bank, the suaount of deposits and of 
the checks remaining in the hands of Mr. Barker uti^ 
paid, precisely agreed in each item. Mr. Halleck also 
testified to your petitioner's lending the said company 
large sums of money, and no witness to the recollection 
of your petitioner attempted to^ impeach the correct-^ 
ness of the testimony of these four witnesses, and no 
circumstance occurred to his knowledge during the 
trial that went to question the said indebtedness, hence 
your petitioner supposed, when he heard the judge say 
to the jury that the proof of such indebtedness was not 
as satis&ctory as it should have been, that the afore-^ 
said testimony had escaped his recoUecrtion. Your 
petitioner could not but think his honour Was alsomista* 
ken in the testimony that had been giveUf when he 
said the books of the Life and Fire Insurance Compsmy 
were open to Barker's hands, as both the clerks terti-' 
fied that the Ledger, and all the books of accounts^ 
were kept in a back room, up stairs ; and no one pre^ 
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tended that yoiir petitioner was ever in that room^ nor 
that be ever went up stairs, tm the contrary, both cletks 
testified that they were instructed by Mr; Davis and 
by Mr. Vermily ea, not to allow any one to^ see the 
books, and in particular, not to allow Mr. Barker to«ee 
them ; tfiatbe never attempted to look at the Ledger 
ot* books of accounts ,- if he had done so, they should 
ttothate allowed him to have done it sooner than they 
should hfilve allowed that privilege to any other per- 
son. His honour judge Edwards charged the jnrj 
that it was presumed Barker examined the books be- 
fore he lent them moneys a conclusion so entirely at 
vatiante with the practice of money lenders, that yoUr. 
petitioner begs leave respectfully to say, that in his 
opinion such a case scarce ever occurred. In recapitu- 
laftng the testiniony of Mr. Garniss, his honour judge 
Edwards mentioned, that he had said Mr. Barker told 
hitn, Oarniss, that the bonds were good. In that your 
petitioner considers there was also a mistake. Mr. 
Cfarniss said that Mr. Barker reluctantly submitted to 
dUow him one and a half per cent per month discount, 
ih' addition to the interest, observing that it was too 
gi*eat a sacrifice to make, but tbat he must have money, 
arid therefore accepted his offer. Allowing twenty-tour 
j^ier cent per annum for money does not in the opinion 
of your petitioner, of itself warrant the conclusion, 
that he recommended the securities on which it was 
obtained as being good. When his honour Judge 
Edwards delivered his charge to the jury, he was un- 
der the impression that your petitioner became a more 
extensive purchaser of the bonds after the transfer of 
the eight hundred shares of Tradesmen's bank stock, 
"^em irt point of fact, your petitioner did not, as princi- 
pal or ageht, purchase a single bond subsequent to the 
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receipt of that stook, oor ^ii a single witness, t« the 
knowledge of ycHur petitioner, eren intimate thaithe 
liad4one*8o« 

Your petitioner is very &r from intimating that there 
was anj iraadulent eoncealmi^st of the situation of the 
affiurs of the Life and Firef nsuraneeCompany, or that 
any thing was ever said or done by the ^£cers of thsrf; 
company with an intention to deceive, yet if in ihe«e 
particulars he is mistaken, the motives of those officers 
to conceal from and to deceive him were more apparent 
than to Bdklead or deceive any other person, as it canr 
not escape the observation of every person acquainted 
with money matters, that nothing would be so likely 
to alarm a money lender and prevent his supplying 
the money wanted, as for him to be made acquainted 
with any ;fiaLCt which would lead him to suppose tbe 
borrower was in danger of insolvency. His honor* 
Judge Edwards stated, that your petitioner was pi^e?^ 
viously acquainted with the transaction about the Mor«- 
ris Canal and Banking Company stock, as appeared 
by a memorandum interlined in his handwriting. The 
ipemorandum thus interlined, your petitioneir thinks, 
referred to the alle^d negotiation fpr aid for the 
Hudson and United States Lombard Companies, 
and not to the Morris Canal and Banking Company 
stock, and Was drawn upon the Mtjb or 12(h of 
July, two months subsequeirt to the transfer of the 
Morris Canal stock. The one supposed by the Dis- 
trict Attorney to Delate to that affair is without date* 
and in the handwriting, but, he believes, not inter* 
lined by your petitioner, and in the opinion of jom 
petitioner funwhes tko legal inference as appertaining 
thereto, bat as your petitioner has no copy of rth^se 
papers, he reijuests that they be referred to byvtbe 
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honorable court. As &r as he recollects from tteir 
slight inspection in court, they are as follows : 

Ist. A contract of Messrs. Spencer and Brown^ 
dated January 20th, 1826, for the sale of 610 shares 
of Fulton Bank stock, held by your petitioner at that 
time, as lias been proved by Messrs. Tracy, Slidell, 
Dpake^ and otl^rs, deliverable at the option of Messrs. 
Spencer and Brown, at any time within six months. 

3d. A memorandum in the handwriting of Jacob 
Barker, dated 21»t of July, 1826, simply proposing to 
fix a price fqv thq.t §tQck, the parties having failed and 
being unable to take it. 

3d. A contract between Mr. Ek^kford and Messrs. 
Spencer and Brown, dated 10th of May, 1826, in the 
handwriting of William P. Rathbone, for the exchange 
of 2000 shares of the Fulton Bank stock for the 2500 
shares of the Morris Canal stock) on the back of which 
tiiere, is in the handwriting of Jacob Barker; a very in- 
nocent and a very prudent clause suggested to be added. 

Your petitioner respectfully suggests, that the infe- 
^nce is, that the memorandum on the back, was, in 
point of fact, made subsequent to the date of the con- 
tract, and as that exchange took place on the day of 
the date of the contract, your petitioner is of the opi- 
nion that it did not furnish evidence of any previous 
knowledge on his part. Is it unreasonable to suppose 
ihat this advice was given after the Fulton Bank had 
rejected the original contract, when Mr. Brown took 
it away to have a new one drawn by Mr. Eckford, and 
this, it is in proof, was long after the stock had been 
exchanged. 

4tlL A memomndum, without date, in the handwrit* 
ing of Messrs. Spencer, Brown, !l^rker and Rathbone, 
of a negotiation for the relief of the Hudson a^nd United 
3tAtes Lfombard Companies. 
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dth. A more formal memorandum of the same affidr, 
dated 12th July, in the handwriting of William P. 
Rathbone, in which memorandum one or two words 
are interlined in the handwriting of Jacob Barker, from 
which it clearly appears, that the said memorandum, 
without date, was written on or about the same day. 

6th. A memorandum in the handwriting of your 
petitioner, without date, of $400,000 worth of stock, 
without one word or circumstance which indicates to 
what use it was to be applied, or for what purpose it 
was intended. 

The only thing relied on by the Dretrict Attorney, 
to connect this memorandum with the 2000 shares of 
Fulton Bank stock, was the report ot the committee 
of the Fulton Bank on the 6th of July. When Spencer 
and Brown were obliged to take up their Fulton sto6k 
by the unanimous vote of the Board of Directors of 
the F^ulton Bank, it being unlawful for that Bank to 
lend money on its own stock, there certainly was no 
wrong in their endeavouring to get other stock that 
would be acceptable. * 

The $400,000 in this memorandum, is made up of 
five different stocks, all supposed to be good, and 
about three-fourths of which still continue good.— 
There certainly would not, in the opinion of your 
petitioner, have been any wrong in making the ex- 
change, and because that negotiation, if such a nego- 
tiation there was, fell through, and another totally 
different, between different parties, was consummated 
for a part of the amount, an inference is attempted 
to be drawn, that I was a party thereto. This was 
not the case, and if it had been, your petitioner can- 
not perceive that there would have been any wrong 
in it, unless he had known that the objectionable 
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cerl^ciites hod been pdrootired from the Morris Canal, 
which it has been proved over and over again, that 
he did not know any thing about. This honoraUe 
coOTt will find that these memorandums, or one of 
them, speak of vacancies in the direction of the Fulton 
Bank. Now, as such vacancies did not take place 
xintil on or about the 12th of July, as appeaiB by the 
minutes of that Bank, offered in testimony on the part 
of tli^ people, it seems perfectly dear that these me* 
morandums must have been made at that time, and 
could not have related to the Morris Canal stock. It 
is to be feared, tlmt however desirous the jury may 
have been to get at the precise nature and exteot of 
the testimony given, thai they were from its extremely 
complicated character led into very great errors, some 
of which would, in all probability, have been avoided, 
had the books and accounts, with the acts of inoorpo* 
ration, been fully explained to the jury, which would 
have been done, had it not been agreed on all sides, 
in the early part of the trial, that the jury would take 
the same with them to the jury-room, which your peti- 
tioner believes was agreed to at the suggestion of An- 
drew S. Norwood, one of Ibe jury ; and although they 
did so take them out, yet from the shortness of 
the time they were out, it is apprehended that they 
could not have made such an examination thereof, as 
Wiould have enabled the best book-keeper in the 
world to have understood therefrom the proi'isions of 
the acts of incorporation and the state of the ^Lffairs of 
the company ; all which your petitioner respectfully 
asks leave to submit to the consideration of the hono- 
rable court. 

JACOB BARKER. 

JVetf.IW&, Uth December^ 1826. 
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RESOLUTIONS, 

Mercantile Insurance Company op New- York, 

12ih mo. 4th, 1826. 

At a meeting of the Directors of this Company^ on 
ipotion of Henry D. Sedgwiek, Esq. it \*as this dajr 
unanimously resolved, that a committee be appointed 
to investigate the books and affairs of this company, 
and the conduct of Jacob Barker in relation thereto, 
as Assistant President, wbereupoa Benjamin Marshall, 
Francis Thompson, and Robert H. Bowne, were duly 
appointed to perform that servive. 

12tb mo. 6A 1826. 

The board of Directors again assembled, when the 
aforesaid committee made the following report : 

Report of the coidmittee appointed by the Directors 
of the Mercantile Insurance Company of New- York, 
to examine the books and eflfects of the company, to 
investigate the conduct of Jacob Barker, in relation to 
the performance of his duties as assistant president of 
the said company, and whether or not any thing has 
occured to diminish the confidence reposed in him by 
the directors. 

. Your committee have carefully examined the situa* 
tion of the bpoks and accounts of, the company, as 
well as their securities and effects, and report, that the 
books have been regularly kept, and a balance sheef'^ 
made out every month for the inspection of the direc- 
tors, which, on a comparison with the books and 
securities ^n hand, exhibits a correct and concise view 
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of the situation of the affairs of the i^^mpany, and that 
the conduct of Jacob Barker, throughout has been 
marked with skill and fidelity to the company, and in 
obtaining payment for the debt due from the Life and 
Fire Insurance Company, he did not in the opinion of 
this committee, do more than he was bound to do in 
the faithful discharge of the duties of his office. Your 
committee is of opinion, that if he had done less, he 
would have been wanting in his duty to the stock- 
holders of this company ; and, so far as your commit- 
tee has been able to discover, nothing has occured to 
diminish the confidence hitherto reposed in said Jacob 
Barker. That the Life and Fire bonds sold by him on 
the 9th and 10th of June, as testified by John P. Gar- 
niss, were the property of this company, sold for their 
account, and the money received therefor on those 
days. 

FRANCIS THOMPSON, 
BENJAMIN MARSHALL, 
ROBERT H. BO WNE. 

On reading the report of the Committee appointed 
to inquire intot.be conduct of Jacob Barker- 
Resolved, unanimously. That we approve of and 
accept the said report, and that the same be entered 
on the book of minutes of the Board of Directors, 

Resolved, unanimously. That the Secretary of this 
Company tranmit a copy thereof, with these resolu- 
tions, and of the resolution appointing the committee, 
to each of the stockholders of this company, signed by 
the Pr^Bsident and Secretary of this meeting. 

WILLIAM R. THURSTON, Prmdent. 

Thomas L. Wells, Secretary pro tern. 
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Dutchess Countt Insurance Coi^PA^Yf 
New-York^ DuenAer 6, 1826. 

At a meeting of the Directors of this Company, held 
at the Company's 0£ce, this day^ 

The Committee appointed at the last meetii^ to 
inquire into the conduct of Jacob BaiiLer,tis an offljcer 
of this Company, and as to the correctness of the r^ 
ported indebtedness of the Life and Fire Company tp 
this Company, made the following Report t 

^ The Committee appointed to inquire into the con« 
duct of Jacob Barker, as an officer of this CompaiqTf 
respectfully Report: — That after a careful examina- 
tion of the published testimony, given in the recent 
trials, and comparing the same with alt the ioforkpa- 
tion we could obtain, and with our knowledge of the 
faotft in the ease, we see no reason to withdraw tctim 
Jacob Barker the confidence hitherto reposed in tim 
by the Directors of this Company :-^That be appears 
always to have watched over the interesta of the 
Stockholders with scrupulous fidelity^ ahd to have 
used his best exertions for their interest :— -That thtf 
Books of the Company have been always regularly 
posted, and a monthly statement uniformly made for 
the inspection of the Directors >— And that the alleg^ 
indebtedness of the Life and Fire Company to this 
Company, as mentioned in the report published in the 
newspapers of Judge Edwards' charge to the jury on 
the late trial, probably originated in mi&take, a0 no 
such indebtedness exists^ 

-WILLIAM ISRAEL, 
ABRAHAM BELL, 
JOHN CLAPP. 
36 
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The above Report being read : 

Resolved, unanimouslj, That the same be adopted 
and entered on the minutes. 

Resolved^ unanimously, That the confidence of the 
Directors of this Company, in Jacob Barker, their 
Assistant President, remains undiminished. 

Resolved, That the President and Secretary be 
requested to sign the proceedings of this meeting, and 
furnish Jacob Barker with a copy thereof 

A true copy from the minutes. 

STRONG STURGES, President. 
F. C Halleck, Secretary. 

jfkt a meeting of the Board of Directors of the Wes^ 
tern' Insurance Company of the Village of Buffalo^ held 
on the 7th of December, 1826, the annexed Report was 
presented by the Committee appointed at a previoui^ 
meeting:— 

Whereupon, it was 

Resolved, unanimously, That the same be accepted, 
and that this Board fully unite with the said Report. 

Resolved, unanimously^ That a copy of the same, 
imd of these Resolutions, signed by the President and. 
Assistant Secretary, on behalf of this Board, be pre- 
sented to Jacob Barker. 

NATHAN COMSTOCK, President 

A true copy from the minutes. 
Thomas J. Gardner, Assistant Secretary. 



The undersigned, a Committee appointed at a meet- 
ing of the Directors of the Western Insurance Com- 
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pany of the Village oi BoSalo, to investigate the coor 
duct of Jacob Barker, the Assistant President of the 
said Company, respectfully Report : — 

That his agency in the management of the affairs 
of this Company is marked with fidelity, and his unre- 
mitting exertions for the interest of the institution, 
entitles him to the unabated confidence of the stock- 
holders^ and is attended with no circumstances calcuj* 
lated to excite a suspicion of that honesty which should 
characterise mercantile transactions — nor should this 
confidence be diminished in the estimation of your 
Company, by the recent investigation before the Court 
of Oyer and Terminer. 

Your. Committee find that eight hundred shares of 
the stock of the Tradesmen's Bank, were transferred- 
to Seth Sturtevant, a clerk of this Company, on or 
about, the 12th of July last, on which a loan was made 
by Jacob Barker, as an officer of this Company,, to the 
LijFe and Fire Insurance Company, on or about the 
14th of July, and that this stock was re-transferred on 
the conveyance of a mortgage of Thomas Gibbona, 
received on the 17th July last. 

The manner in which the books and accounts of 
the Western Insurance Company have been kept, is, 
on examination, found to be highly satisfactory. The 
monthly exhibit of a balance sheet, which your Commit- 
tee find to be regularly recorded, presents a full and 
correct view of the affairs of the Company, and has 
always been open to the inspection of every Director. 

Respectfully submitted by 

THOMAS RICH, 
JOHN C. MERRITT; 
JOHN S. CONGER, 
P.W.ENGS, 
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Jadge Edwards appears^ hj the poblkbed ohiirge 
to the jury, to have supposed that Mr. Barker had 
offered to purchase $50,000 worth of bonds of Mr. 
Flack on the day of the feilure of the Company, at a 
disc<>unt of one and-a-half per cent., per monthv and 
that he had told Mr. Flack that those bonds were 
good. The following letter from Mr. Flack puts this 
matter to rest. The mistake, no doubt, arose from 
blending the testimony of Mr. Reed with that of some 
other person, as Mr. Reed was the only witness that 
made the least reference to Mr. Barker's having offered 
to purchase that amount of bonds. This offer was 
made in May, two months before the failure, and 00 
testified to by Mr. Reed, and it was not coupled with 
any representation that they were good, nor did Mr. 
Reed testify that Mr. Barker made any such represent 
tation. . Whether this offer was made on the day oi 
the failure, or two months prior thereto^ is so vastly 
important, that it merits especial notice. 

AVi0«Forfe, l&h Dm. 18«6, 
John Flack, Esq, * . 

Sir, 

I observe by the published report 
of Judgi^ Edwards' charge, that he supposed that you 
had testified on the trial that 1 had offered to purchase 
$50,000 Life and Fire bonds of you at one and-a-half 
per cent.) per month, disc6unt, the day the company 
fiiiled. Will you be pleased to inform me if you gave 
any such testimony. Please also say, whether or not, 
I offered to purchase any Life and Fire bonds on that^ 
or on any other day, and oblige 
Your obedient Serv't. 

JACOB BARKER. 
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JV<t/?. Forfe, I9th Dec. 1826. 
Mr. Jacob Barker, 

Sir, 

Ydu never did offer to pur- 
chase of. me Life and Fire Bonds, to the amount of 
J||50,000, or to any other amount, nor did you ever pri- 
or to the failure of the said Company converse with 
me in relation to the Bonds of that Company, nor did 
I give any testimony to that effect or relative to any of 
the transactions of that Company. 

Your Ohedt. Servt. 
(signed,) JOHN FLACK. 



RATHBONE PAPERS. 

JVb, I- 

Agreement between Jacdb Barker on the one part, 
and Mark SpenCer and George W. Brown on the other 
part ; for and in consideration ot the agreements herein 
after contained, Jacob Barker agrees to sell to Mark 
Spencer and George W. Brown, six hundred and tea 
shares of stock in the Fulton bank at par, with interest 
at seven per cent per annum from this date, defiverable 
and payable whenever the said Spencer and Brown 
shall call for them, any time within six months from 
the date thereof. 

And for and in consideration of the agreements 
herein before contained, the said Mark Spenc^er and 
George W. Brown agree to purchase from the said 
Jacob Barker, six hundred and ten shares ot stock in 
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the Fulton bank at par and interest as aforesaid, and 
will receive and pay him for the s^me^ within six 
months from the date thereof. 

In witness whereof the parties have respectfully 
subscribed these presents, and sealed the same with 
their seals this twentieth day of January, one thousand 
eight hundred and twenty-six. 

JACOB BARKER, 
MARK SPENCER, 
GEORGE W. BROWN. 
J. H. Cunningham, Witness. 

On this agreement was the following indorsement : 
The dividends, if any, to be handed over with the 
stock to Messrs. Spencer and Brown. 

JACOB BARKER. 
2ith Jammry 1826. 

JVb. 2. 
INDORSEMENT. 

I hereby agree to sell to Jacob Barker, the six 
hundred and ten shares Fulton bank stock, which he 
was to have furnished this day, for which he is to 
credit on the contract therefor, twenty one thousand 
three hundred and fifty dollars. 

Mw-York, 2ist July, 1826. 



JVo. 3. 

Whereas Mark Spencer and George W. Brown and 
Thomas Hyatt, have this day loaned me two thousand 
shares ol Fulton bank stock, for which I have leaned 
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them two thousand five hundred shares of Morris 
Canal stock ; now this agreement witnesseth that I^ 
Henry Eckford, do hereby;obligate and bind myself to 
return said Fulton stock to said Spencer, and Brown and 
Hyait^ on or before the first day of March next, they 
returning to me at the time or times I return them the 
Morris Canal and Banking company stock, viz ; I have 
received the Fulton stock at par, and loaned the Mor- 
ris Canal and Banking company at eighty per cent, 
and as it is only a temporary exchange, it is to be re- 
turned at the rate as delivered and received. And 
said Spencer and Brown and Hyatt^ hereby obligate 
and bind themselves to deliver to me said Morris 
Canal and Banking Company stock, whenever I shall 
deliver the Fullon bank stock at the same rates as 
above stated. 

For H. E. 

W. P. R. 

- KeW'York, May 10, 1826- 

The preceding contract was in the hand writing of 
Rathbone, the words in italics erased, and on the back 
were the following memoraiidunfis : the words ^* said 
Eckford,^^ being interlined and. the words in italics 
erased. 



And said Bank to agree as, / shaU^ said 
Eckford shall deliver said Fulton Bank 
stock, to transfer to him the Morris Canal 
and Banking Company stock, at the same 
rate as / have hypothecated to them, and 
to receive the Fulton Bank ^tock at par, 



In Rathbone't 
hand writing. 
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t.Mr.B.*»>« {^* f^^ ^^ (^ niieb proj^tortkos; as I ^eHr^r 
k^Jmukf. j the Fulton Bank »tock. 



M. 4. 



In Brown's 
lundwritiug 



Si 00,000 for one year. The stock notes to 
be continued for two years. 

$50,000 through the Bank on bnafness 
paper held by the Hudson and Lombard, 
or bonds of the Franklin Manafertaring 
Company, and a proportion of Hudson arid 
Lombards. < 

Do. for one year. 

^$50,000, on such security as we are able to 

hand^^mnV ^^j^^ ^^ ^^^ Eckford and Mr. Barker. 

8p«Decr*s S ^"^ couttact for S 6 1,000 stock to be ex- 
handwriung. ^ ^^jj j^ J Qp scttlcd without fuHhcr security .1 
r Barker'. J ^^ avcragc of g 1000 per day for the pur- 
i^^^nt^s (pose of sustaining both companies. 

The fifth clause of the above memorandum in rela- 
tion to the contract for S61,000 stock was crossed out, 
when, or by whom,, does not appear The memoran* 
dum itself was written on (he back of an old cancel- 
led power to transfer stock, signed by Mr. Spencer. 



JSTo. 5. 

The understanding between Mr. Barker and Messrs. 
Spencer and Brown is, that the friends of Mr. Barker 
be elected in the Bank, say two for the present vacan- 
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necessities, should require more changes hereafter, 
the same is to be made by Spencer and Brown, for the 
benefit of the whole parties 

The Bank is te loan 8^0,000 to Messrs. Brown and 
Spencer, for the Hudson Company, on such business 
paper as thej have, and on bonds of the Hudson, 
Lombard, and Franklin Manufacturing Companies, 
for one year- 

$50,000 more securities is to be loaned by Mr. Eck^ 
ford and Mr. Barker, on the best security we are able 
to give. 

An average of $1000 of the money to be paid 
daily, for the purpose of sustaining the Hudson and 
Lombard Companies. 

It is agreed and understood, that the stock notes of 
Spencer and Brown shall be continued for one and 
two years, half eOeh^ from this date, July I2ih^ 1826. 



The words " Mr. Eckford and'* were covered with 
ink, but perfectly distinguishable. 

The words in italics, were interlined in the hand- 
writing of Mr. Barker, and the other part of this 
memorandum is in the handwriting of Rathbone. 



The following memorandum, the last of Rathbone^s 
wooden daggers, was in Mr. Barker^s handwriting, 
on a rough piece of paper, and in no respect explain- 
ed when, or where made, or for what purpose; yet 
the different changes were all rung on the circumstance 
of its being in Mr. Barker's handwriting : 

37 



Digitized by 



Google 



2^ 

JVb. 6. » 

• 

rMercantile - - . - $5QfiOO 

L. &F. - - - - - 100,000 

r-w . V . I Hudson - - - - - 50,000 

>«dwri««,g ^Dutchess . - - - 50,000 

Mechanics .... 50,000 

Morris Canal - - - - 100,000 



iil400,000 



In the original contract for the exchange of Morris 
Canal and Banking Company stock for Fulton Bank 
stock, the words *^ at the time or times 1 return them,'* 
were interlined in the handwriting of Rathbone, and 
then erased, because they did not fully express the 
idea suggested by Mr. Barker, omit those words and 
the contract would have, after introducing the words, 
suggested by Mr. Bkrker, read thus : (see No. 7.) — 
conclusively proving that the article in Mr. Barker's 
handwriting was intended to form a part of the ori- 
ginal contract^and no condition of his. 

JVo. 7. ■ 

Whereas, Mark Spencer and George W. Brown, 
have this day loaned me 2000 shares of Fulton Bank 
stock, for which I have loaned to them 2500 shares of 
Morris Canal stock : now this agreement witnesseth, 
that I, Henry Eckford, do hereby obligate myself to 
return said Fulton Bank stock to said Spencer and 
Brown, on or before the 1st of March next, they 
returning to me the Morris Canal and Banking Com- 
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pany stock, as fasU ond in such proportions as I deliver 
the Fulton Bank stocky viz. I have received the Fulton 
stock at par, and loaned the Morris Canal and Bank- 
ing Company at 80 per cent, and as^it is only a tempo- 
rary exchange, it is to be returned at the rates as deli- 
vered and received, and said Spencer and Brown 
hereby obligate and bind themselves to deliver the 
Fulton Bank stock at the same rates as above stated. 
J^ew' York, 10th May, 1826. For H. E. 

W.P.R. 

And said Bank to agree as said Eckford shall de- 
Gver said Fulton Bank stock, to transfer to him the 
Morris Canal and Banking Company stock, at the 
same rate as hypothecated to them.] 

The above contract was hot sh^wn l^r. Barker until 
many days after its date, ndc does Mi". Barker believe 
that it was reduced to^ writing until a wedlc after, al- 
though dated i>h the day when the exchange took 
place, the stock was exchanged on t^e. Ipth of May 
without any written agreemient between the parties, nor 
did Mr. Barker know any thing of the particulars of 
the bargain, or of the stock which had. been given in 
exchange for' the Fulton Bank, stock until Rathbone 
called on him with the paper in question, to ask his 
advice ^s the friend of Mr. Eckford, as to its phrase- 
ology, and then Mr. Barker had not the l^ast suspicion 
that Life and Fire bonds had been givenfor the Morris 
Canal stock, or that there had been any irregularityin 
the issuing of the certificates. The words in italics 
were written on the back of the agreement by Mr* 
Barker to secure to Mr. Eckford the right to deliver 
the stock part at a time, and the postcript was writ- 
ten by Rathbone at the suggestion of Mr. Barker, 
to protect Mr. Eckford against the Fulton Bank, hold- 
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iogihe whole $250,000 Morris stock, tQ paj the debU 
of Brown and Sp6nqen 

This man Ratbbope haying been schooled in the 
Lobby, which has so often and so, disgracefully con- 
trolled the deliberation of tbe Legislature, united with 
the Lobby which infects the atmosphere about the 
City Hall, and attended their midnight meeting, plot* 
ting measures in furtherance of his determination, 
**8ave himself who can." The aforesaid memoran- 
dums had been carefully preserved for th4 diabolical 
purpose, if he could, not otherwise escape, of making 
the innocent superior the guilty, and for this purpose 
they were furnished as testimony. The devices of 
these Conspirators are so various, and they ojperate 
Hvitb such fine maibhinery that there is no tracing them 
through alh th6ir!.rAmificaiiohs. But few of their 
m^embers kno% any thing beyond the particular part 
they have to perform. Thlty, discovering that several 
of thesberitf's jiiry wire the personal *€nemies of Mn 
Barker, no doubt caused it to be 'isuggested that if their 
names were not put in the bpx» tfe wi^fe'^ 
be set aside,, an^ although that. jui^|||W for years been 
excused from serving as jurors iM other co^ts^tbe 
6heri£t without the les^st suspici^ii of th6 trick, placed 
their names in the box, and sevJ^xal of his jury Were 
drawn in the general panel, ah^ two of them, Messrs, 
Norwood and Mead^ the pergonal enemies ot Mn 
Barker, were drawn to try his ease. Mr. Mead was one 
of the North-River disputants, in furtherance of which 
dispute a forged or fictitious paper was sent to the 
Legislature, by whom Mr. Barker has never been en- 
abled to discover, it having been withdrawn the 
motnept the imposition was detected and pointed out, 
and he has not to this hour succeeded in procuring e 
sight of it. The following articles published at the 
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time of their dafte, will estahlish that they have not 
been got up for th6 occasion. 

From the R^hlican Sentinal of MartK, 1 822. 

^ Mr. Barker presents his compliments to the Editors 
of the Republican Sentinel, and requests a place in 
the columns of that paper, for the accompanying docu- 
ments. The letter from Messrs. Dwight, Townsend 
and Walker, will show the lamentable influence whibh 
the monied aristocracy has over the press; and, it is 
hoped, will be a sufficient apology for the delay which 
has taken place in the publication. " 

Prtm thtJ^eW'York Daily Advertiser jof ifi$ $th^oirch^ 18S!^. 

" 83^ Mr. BARKER predents bis. cotuplim^nts to the 
editors of the Daily Advertiser^ ieiniJ requests a places 
in that paper foy the accompanying documents. Pub- 
lication is made necessary by thfe incorrect manner in 
which their reporter in Albany understood the pro- 
ceedings of \3f§ Assembly on the N<lrth-Rjver Bank 
question, as publiphe4 in said' paper of the 27th ult. 
Neither Messrs. Prime, Ward and, Satids, /nor the 
Washington Insurance Company, appeared before tfie 
Legisla^ri^ ^petitioners for the confinement of the 
Bank. •'••-- ^'^, •■ '•••.';■'■■ 

All the eftfertftof Mr. barker toi prpcure a copy o/ 
the fictitious paper read to the Assembly, have, as yet 
proved unavailing. /. 

Documents to be published to-morrow.'^ - 

March 8, 1822. . 

! ■ . 

Jacob Barker, Esq. ♦ • 

SIR— -We have bewi called upon this afternoon by 
a number of gentlem^en regarding the documents of 
which your advertisement is composed, who^ up<^ 
learning their contents, have given us to undejf|j|^||f|d, 
that, if published^ they will involve us ia. difficulty ^th 
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many of our patrons and friends. Not feeling willing to 
encounter this disturbed state offeeling, we are under 
the necessity of declining the insertion of the adver- 
tisement We are, with resjpect^your obedient servants, 
D A IGHT, TOWNSEriD & WALKEr! 
March 6th, 1822. 

•AT?m;- York, March 4, 1 822. 
Sir, 

The paper read before the honourable the. assembly 
by the honourable Mr. **********, iipmediately be- 
fore the final question was taken in relation to the 
confinement vof, the North-River bank, purporting to be 
a copy of an agreement entier^d into between myself 
and others, was not sent to the senate conformable to 
the public pledge made "^ to the assembly by Mr. 
##*#######^ ^^^jj resisting the motion of the honora*- 
ble Mh H^teh, for the daid pappr to be filed with the 
clerk of the assemb!/. Qn applicatiqp^ to that gen- 
tleman to redeem hfe pledge, he replied, that he had 
handed it to the agent of the bank, who had left 
Albany for New-Vprkjahd^ that it should be furnished 
me on my. arrival here. Will you be spj^ood as to see 
Mr. *******?^, to the end that no furthfer delay take 
place in the performance of this, of all others, the 
most sacred obligation^ This paper is necessary, as 
it furnishes the ground-work for legislative, a^ well as 
legal proceedings, which it is intended imi^diately to 
institute on the subject. 
Very respectfiiUy, 

I am your .dbeHient servant, 

JACOB BARKER. 
Hon. Jeromcs JokNsoN. ^ ^ 

Not content with the mischief done Mr. Barker, the 
conspirators are now endeavouring to divert the pub- 
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lie indignation from their own foul deeds, by falsifying 
a conversation he had with the District Attorney, 
which conversation was as follows : 

After the introduction of the Rathbone Papers as 
testimony on the last trial, which Mr. Barker pro- 
claimed in open court, were left in the hands of Rath- 
bone, Brown and Spencer, and that Rathbone had 
furnished them for Mr. Barker's destruction, adding 
that bow far Brown and Spencer had been concerned 
therein, they could explain, if they would, but as such 
of those papers as came from them, were their own 
property, he did not complain of their conduct in 
relation thereto. The District Attorney put it to Mr. 
Barker, in open court, towards the close of the trial, to 
say, whether or not, certain things connected there- 
with had taken place. Mr. Barker rose, and replied 
with great warmth, " call me on the stand and examine 
me if you wish to know the truth of these matters-'^ 
The jury must recollect the circumstance. When the 
Court adjourned, Mr. Barker mentioned to the District 
Attorney, that from the disposition manifested by several 
of the defendants^ as well as fromthe harmless character 
of the said papers, he must be sensible that Mr. Barker 
had no hand in the frauds, if any there had been. The 
District Attorney's reply was, ** why then do you con- 
stantly declare there has been no fraud." Mr. Barker's 
answer was, " there has not been any, to my know- 
ledge, in relation to the Life and Fire, and you know 
as much abQut the other matters as 1 do, and if you 
wish the public to be made to understand the business, 
you should strike my name- from the indictment, and 
call me on the stand" ; whereupon, the District Attor- 
ney said, " will you become a witness." Mr. Barker's 
reply was " I make no bargains, but if called on the 
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stand'as a witness, I sfasdl, as 1 have a thousand tiibesy 
in and out of the cotirt^ publicly declared, teU all I 
know ; I have no secrets, raj dealings have been with 
Mr. Eckford, and hj Heaven he was honest in the 
support he gave the Life and Fire." This conversa^ 
tion between Mr. Baiicer and the District Attorney 
commenced publicly in the courts at the close of the 
morning^s session of the court, and continued jvttbout 
the least secrecy or confidence, until they reached the 
end of the Park, corner of Chambers-street and Broad- 
way, where they parted without stopping, and not 
having conversed together more than two or three 
minutes. 

After the unqualified declaration made by Mr. 
Barker; of his opinions, in his opening^at the first trtalf 
its publication in the newspapers and in pamphlets 
at bis request, the reiteration of the same opinions, in 
his opening and closing on the last trial, and their 
similar publication, which could be considered in 
no other light than an appeal to tlie people to be- 
lieve the same, and that he was willing thereby to 
stand or fall; after all this it was not to have beet^ex-' 
pected that any one would have been hardy enough to 
have accused him of coiuluct which would have given 
the lie direct to those d^faraticms so publicly and 
confidently put forth. f 

Mr. Barker, in opening his defence on the first trial, 
declared that there was a conspiracy for his destruc- 
tioo, and that he had been arraigned by acombination of 
rogues who wbuld run away by the light of the fiineral 
pile upon which they would be happy to see Jacob 
Barker consumed. At that time the hearers regarded 
the declaration as the mere effusion of a prolific im« 
agination; but subsequent events have given to it 
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solemD importance, inscHEiuch that but few how doubt 
the reaKtj of the picture then so clearly delineated, 
and the public ere long will find out that such conspi- 
racy is equalb/ levelled agmnst theband holders as it is against 
4he reputation of Mr. Barker. 

In reference to these Rathbone papers, Mr. Barker 
has only to remark that the District Attorney stated 
to Robert Emmett, Esq. that Rathbone had done the 
state some service, and therefore he would not be 
tried. To purchase an exemption from a conviction 
by such means, furnishes conclusive evidence that he 
felt guilty of the crimes charged, and even then, it 
seems incredible, that he should be willing to have 
subjected himself to such awful and everlasting dis* 
grace in exchange for an exemption from the peilalties 
of the law. Hence, as well as from other circumstances 
which hnv^e come to his knowledge, Mr. Barker is 
forced to 4:l|blieve that the plot is far more ex^tensive, 
and has faf deeper objects (political and pecuniary) 
than the mere protection of Rathbone from the penal- 
ties of the law. The effects received from the Life 
and Fire Insurance Company, at the time of its failure, 
have become a bone of contention among all the par- 
ties: they wer^ delivered to Mr. Barker; first, to sa- 
tisfy confidential responsibilities--that done, for the 
benefit of the bond holders. On this subject, speak- 
ing of Mr. Barker^s claim, his honor Judge Ed- 
wards, when charging the jury, remarked, ** if confi- 
dential, then, then there was^no: harm in giving him 
the preference.'' Mr. Barker is now, and has at 
all times been most anxious to pla<^ them in such 
a situation, as would be most agreeable to the parties 
interested therein, they first liquidating the true 
amount due bim from the said company, to ascertain 
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which, he has at all times lieen willing'to submit to the 
cbedsion of disinterested arbitrators, about which 
there has been much negotiation between the re- 
eeivers in Chancery and Mr. Barker, and sd far as 
Mr. Barker is informed, the receivers do not make the 
least complaint in relation thereto. At the commence* 
Inent of the last trial, Richard Hough, a stockholder, 
who is endeavouring to deprive the bondholders of the 
Company of all participation in the assets, pressed 
through the crowd and handed to Mr. Barker in open 
court ^ letter signed by himself, touching those effects, 
and demanded of him to decide thereon forthwith. He 
opehed and cast his eye over the contents, and did 
forthwith decide thereon, and handed back his letter 
saying **let the Receivers in Chancery sign all propo- 
sitions touching those effects if they wish me to consi- 
der them : I don't know you in the business" Such li 
proposition coming from such a quarter to Mr. Barker, 
in court; when his mind was so entirely absorbed with the 
case which he had undertaken to defend without the aid 
of counsel, could be viewed in no other light than an at- 
tempt to betray him into some imprudent commitment. 
Mr. Barker having been informed at the close of the 
first trial that Mr. Eckford's mind had*been poisdned 
in relation to Mr. Barker he addressed to him a let- 
ter on the first of November^* saying, ** you and I 
Jiad better have a free conversation with Mr. Em- 
mett, Mr. Ogden or whatever Counsel you have the 
most confidence in, before any opinion be form- 
ed or expressed, or any thing done in the pre- 
mises.'' Ever since which Mr. Barker has been 
anxious for such investigation, but he could not induce 
Mr. Eckford to agree to it until after the late unfortun- 
ate conviction, when Mr. Barker expressed dissatis- 
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fiction at Mr« Eckford'e reiiisiJ to be exanuned a0 a 
lyitiiess, and at his having^ to others^ disapproved of 
Mr. Barker's. rejection, of Richard Hough's letter, and 
a^ some other circumstances which occured pending 
the trials which coming to the knowledge of mutual 
friends, they recommended submitting the same to arbi* 
tration. In compliance with the recommendation of 
such friends, Mr« Barker called on Mr. Eckford, and 
urged it on him, offering to make Mr. Eckford's own 
Counsel the arbitrators. He objected to this, but Mr. 
Barker understood him to agree to submit it to other dis- 
interested men, and that he would the nest daj name 
them ; various engagements prevented his doing this for 
two or three days, at length on the 15th of December 
Mr. Barker received Mn Eckford's letter of that date, 
and on the afternoon of that day, they had an interview 
and agreed to refer every thing informally to David B. 
Ogden and William Slosson f^qrs» promising to agree 
to such fiirther arbitration as they should recommeod, 
and in all respects to be guided by their advice. They 
accepted the appointment and were to have met on 
Saturday evening, Mr. Eckford promised to attend. 
On Saturday at two o'clock Mr. Barker received the 
following note from those gentlemen. 

" We have had a conversation upon the subject of 
the proposed meeting^with you and Mr. Eckford ^km 
evening — as we do not understand that we are called 
upon to decide upon the rights ot the parties, but, 
merely as men of honor, to decide which of yoa are 
right, and which wrong in your transactions with each 
other; we have, after much reflection, thought it our 
duty to decline any interference in the case. 
We are yours. &c. 

WILLIAM SLOSiSON. 
DAVID B. OGDEN. 

Saturday^ December 16, 1826. 
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Oa the rocei]^ of this iiote, Mi^. Baiicer^ aamoos 
to know whc^t had induiced snch Feftisal^ immedi^ 
atelj repaired to the office of Mr, Ogden, and found 
Mr. Eckford and Mr. Ogden there, and that Mr. Slos- 
son had that moment left. Mr. Barker's anxiety to 
have an immediate investigation did not permit him 
to take exceptions, but he pressed on Mr. Eckford, in 
the presence of Mr. Ogden^ the necessity of such in- 
vestigation, entreating himr, if he would not agree to 
the arbitration, to employ coqnsel to examine and 
report to him singly, the true state of tl^ case, to the 
a[)d that he might understand the real situation of 
every thing; to Which he jrielded, and employed 
Messrs. Ogden and Slosson 4o make the examination, 
whidfa service they performed that evening; and Mr. 
Barker has yet to learn if they considered him in the 
slightest degree culpable. 

Four days after the examination, Mr. Barker re- 
ceived from Mr Eckford his letter, dated the I9fh 
December, which letter was written without the know- 
ledge or consent of either Mr. Ogden or Mr. Slosson, 
and before they had explained to him their views of 
the case. It, however, was not sent until after such 
explanation had been made, when they were request- 
ed to deliver it to Mr. Barker, a service they totally 
objected to perform, saying to Mr. Eckford, that they 
would have nothing to do with its contents, except 
the single question of reference. 

The two other letters of the 15th of December, 
were written and read to each other in the office of 
Mr. Nathan, on the day of their date, immediately 
prior to the agreement to leave the matters to the de- 
cision of Messrs. Ogden and Slosson. Mr. Barker's 
wars retailed j&)r the purpose of copying, and Mr. Eck* 
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ford^fi was Wt with Mr. Nathan, which explains the 
reason of his saying in his letter of the 19th, that that 
letter was received yesterday. Mr. Barker contends 
that his letters are clear and distinct^ and so long as 
he has ^ways been willing to comply with them, it is 
not material whether Mr. Eckford understood his con- 
versation to harmonize with the tenor of those letters ; 
or not. If that inquiry were ^material it would turn 
out that Mr. Eckford had not correctly comprehended 
the conversations to which he alluded. Whether it 
was Mr. Barker or Mr. Eckford who wished to have 
the matters of difference promptly inquired into and 
decided on by competent persons, every reader will 
decide for himself, from the tenor of the correspond- 
ence ; great allowance however is to be made for the 
peculiarly unfortunate combination of circumstances 
which have taken place to overwhelm both, and 
perhaps to render one or both more suspicious than 
the facts really warrant. 



^ CORRESPONDENCE. 

(copy.) 

JVeW'Yorkj 1st Mv. 1826. 

Henrt Eckford, Esq. 

Dear Sir, 

I am persuaded that we cannot, 
at this time, profitably discuss on paper the business 
to which your letter of the 29th refers. Suffice it to 
say, that I am, and have, at all tinies, been ready and 
willing to surrender the securities received on the 
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it is impossible for you w4 me to differ 9lbo\kU The 
items and voucibers will speak for themselves. 
You and I had better have a free conversi^ion with 
Mr. Emmett, Mn Ogd^n, or whatever counsel you 
have the most confidence in, before any o^Hdion be 
formed or expressed, or any thing done in the pre« 
mises. You seem to have forgotten that every thing 
received from the Life and Fire Company is locked 
up by an injunction in Chancery, and Leavitt got an 
injunction last Friday or Saturday on the whole 
amount of doubloons received; I however ma^agedl 
to pay Charles the $40,000, and have this day got an 
order for the release of the doubloons on filing secu- 
rity, which I intend to do to-morrow. Leavitt made 
**** ###### g^ear that he apprehended loss by the 
insolvency of the Mercwitile Company. 

Bayard tells me that he has been informed that the 
doubloons are sent off from Bogota to pay the other 
]jijj^ # # # # # jg jiere. 

Your assured friend, 

JACOB BARKER. 



(copy.) 
Mw'York, 15th December^ 1«26. 



Sib, 



Believing, for a long time, that it 
would best comport with the feelings and interests of 
all parties, that our affairs should be settled by three 
disinterested gentlemen of character; and also, that 
they should, at the same time, settle and adjust your 
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accounts, and those of jour Ccxnpanies, wiHi the Life 
and Fire Company, on &ir and equitable terms, I 
therefore propose to you that such a course be adopt* 
ed forthwith, and that the principles of the reference 
shall be agreed on and the gentlemen named, when- 
ever those principles are fixed. 

I am fully convinced that this is the only course 
that can give mutual satisfaction ; and I am persuaded 
that you will agree with tne in that opinion. Will you 
be pleased to answer by the bearer. 
I am, Sir, 

Very respectfully. 

Your most obedient, 

HENRY ECKFORD. 
Jacob Barkkr, Esq. 



NeW'York^ Dec. 15thj 1626. 
Sir, 

Your letter of this date is received; 
I am disappointed that you have not stated the names 
of the persons to whom you were willing to refer our 
personal diflerences ; if this is not done without fiirther 
delay, you must not hereafter complain at the course 
my honor, and that of my family, will force me to pursue. 
I cannot answer for the Companies, further than to 
say, that when a proposition comes from the Receivers, 
or any other person duly authorised to settle the same, 
it will be forthwith treated with all respect ; and if 
you, personally 9 have any claims on them, as soon as 
you state them, they will ^so be treated with all pro- 
per respect. 

Your obedient Servant, 

MCOB BARKER. 
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. P. 1$. I shall be at No. 73, or No« 80, Beeknain-et. 
from 4 oWock 'till 12 this evening, and where I hope 
to hear farther from you, L B- - 

Henr¥ EcKf ori>, Esq. 



(copy.) 

NeW'York, 15th December^ 1826. 
Sir, 

Yodr answer to mine of this morning is 

just received, and I confess you astonish me, when I 
compare it with the language you held to me yester- 
day and the day before. I either have lost my senses 
in toto, or you agreed to leave the whole business be- 
tween us, and between you and the Life and Fire 
Company, to thr^e indiffer^ men, and urged ^e to 
name them, but 1 was not prepared, but understood 
you, as I thought distinctly, to be anxious to have it 
done in that way. Am Ijoow to understand you that 
you will not leavQ the whole thing to a reference 
should it meet with the approbation ^of the receivers? 
Be pleased to say whether I mistake you. 
I ^m, Sir, 

Yours, &c. 

HENRY ECKFORD. 
Mr. Jacob Bari^r. 



J>feW'Y6rky 15th December, IS26. 
Sir, ' . 

In answer to your second letter of this day, 
I have to confirm my 1 iter of November 1st, in which 
I requested you to have a conference, in presence of 
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yotXT counsel, before any opinion was formed, tn ail 
my conversations with you or your fnends on the sub-' 
j^U I have endeavoured to press on you and them the 
expediency of that course, yet as you seemed indisj>os- 
ed thereto, and suggested a reference to disintei'ested 
persons, I immediately agreed. You then added, 
^^ Including all the affairs of the different companies.*^ 
I replied, ^^ So far as I was concerned therein, or had 
a right to agree, the transactions with them should be 
embraced.^' This I now repeat; but as neither of^ 
us are competent to bind the legal representatives 
of those companies, an inquiry into our personal dif-^ 
Acuities ought not to be delayed on that account, and 
1 understood you to agree to an immediate arbitra-' 
tion of our personal concerns, and that you would 
this day name the arbitrators. Judge then of my 
disappointment at the receipt of your letter, present- 
ing a complicated Case amounting to a million of dot 
]ars,and involving various parties which no arbitration 
could embrace. I could view it in no other light 
than as an excuse to get j*id of an> examination of our 
personal' concerns by indifferent persons. In all 
our past communications, I have demanded from youy 
that, as an act of justice, you should come with your 
counsel, or some other person, and look into the true 
state of the afl&urs between us, and then we could give 
such shape to the proceedings as might be deemed 
most advisable. I again repeat the opinion which I 
have often expressed to you, that you are under a very 
great mistake as to the true course to be pursued in 
relation to all parties, and again express my willing- 
ness, forthwith to agree to arbitrators, to look into the 
whole matter, \fho shall have authority either to de- 
cide on the affitirs between us, or to advise xvbat 

39 
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C(XLnh we Migbt to parsoie^ and h<yir &r we Imito the 
power la gfire tegal effirctto such prMM^nga 

I request yeni tor take notice that I shall take eflfectttal 
mA immecfidte meascires to redeew myself from the r^^ 
{Mroacfa that has been cast opon oie for endeavouring' 
to serve those who have united to destroy me, and if 
you do not think proper to inform yourself of the true 
situation of sJhirs before any thing be done, you musi 
not hei^aft^ complain. 
. ' Your obedient servant, 

JACOB BARKER. 

Henrt £cif FORD, Esq. 

N. B. Your fest letter of this date has reference to 
the companies to which I am attached. Your second 
letter seems to have reference to yourself and the 
Life and Fire exclusively. If you mean this, I will 
most certainly agree to the arbitration. 

J.B. 



The twd last letters were written in the ofiioe 
of Mr< NathaU) where a conversation tpok place be- 
tlFeen Meesi%. Eehford and Barker, which resulted 
in ^mAt agreement to sutuiiit informally aU matters of 
diSereni^e between them to the arbitration of Messrs^ 
Qgden smd Slosson^ mben Mr. Barker finding Mr. Ecfe- 
ford's mind alienatedi without knowing why, and pubbc 
rHtnour having quoted the District AAtorney as atttho* 
rity U39 a portion of the calumnies circulating to his pre* 
judioe, and being anxious to convince the arbitrators, 
tl^ Mfi fitkford bad not the least cause of compkintr^ 
Mr itarker addressed to ^^ District Attorney the Ut- 
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lowiognoteoi) ikfttiormw^^i the dnjr, theeTfCoiKig of 
n^ick [the ar biir«k>rs wexe k> h^f^ hefted t)ie ipm^. 
The ammer lOf ihe Piptrkt. Atti^egr irill, dentttlens^ 



Acw^ForAr, Dee?- 16, 1826. 

WiH you be pleased to inform me if I 

have ever said to yon, or intimated that I supposed 

that Henry Cckford, Esq. had been actuated in his 

conduci^ touching the various inatters ^f accusatioQf 

hj any other than pure And upright motives. 

And oblige, 

Your obedient .ServU. 

JACOB BARKfilft, ' 
Hugh Maxwell, Esq. ^ 

' - '■•■*, ' 

Mr. Barker has altvays e:i^pt*e^ed himscflf, idleA 
speaking of Henry Eekfoi^d, in the course of the tried, 
and at all other times, that Mr. Eekford was entitc*f 
innocent of any thing like fraud. 

H.MAXWEI^. 

Btfc. IM, 1826. 

In place of the expected Meeting of the arbitrators, 
pursuant to ftie arf angement Mr. Barfcel* oas ftxefbre 
stated, received the following nc^te, which Wieirepub- 
Ifsh because our cotnpositor ao<3identa% omitted the 
^ords **any of the legal or -eqoitable," imtbe -copjr 
published in pagte-aWO. 

«^ We ;havie had. a eoiwersation i^oQ the subject of 

the pr^oil^d meeting mth you and Mr. Eekford this 
evening--^as we do not understand that we are call- 
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fable rights of the parties, but, merely as men of 
honor to decide which of you are right, and which 
wrong'in your transactions with each other ; we have, 
after much reflection, thought it our duty to decline 
my interference in the case. 

We are yours, &c. 

WILLIAM SLOSSON. 

DAVID B. OGDEN. 
Saturday ^ December , 12/A, 1825. 

Mr. Eckford then, at the earnest solicitation of Mr. 
Barker, employed Messrs. Ogden and Slosson to ex- 
amine as the counsel of Mr. Eckford<, into the situation 
of the whole biisiness, for which purpose, the said 
counsel, but not Mr. Eckford, met Mr. Barker on Satur- 
day evening the 16th December, when a full exhibit 
was made, which, so far from inducing Mr. Eckford to 
afford to Mr. Barker the wished for explanation, that 
ke terminated the negotiation by the following letter, 
thus refusing all inquiry into Mr. Barker's supposed 
causes of complaint touching the last trial. 

^etv-York, 19th. Dec. 1825. 
Sir, ' 

Yourfevour dated the 15th, was re- 
ceived yesterday, but I find it impossible for me to un- 
derstand what you will, and what you will not do. 
Your conversations on the subject and your letters 
being, if I comprehend any part of either, totally at 
variance with each other, it does seem almost use- 
less for me to make any further attempt at an arbitra- 
tion, if your well known ingenuity was put as effectu- 
ally in requisition to answer plainly whatltnean^ as it 
18 ^ answer what I do not mean^ the whole of this 



Digitized by 



Google 



*309 

business would have been arranged long ere this. I 
am fully persuaded of that fact. It does seem to me 
to be so plain a case, that I am wholly at a loss to 
comprehend why it cannot . be answered by a plain 
Yes, or No. Allow me to try once more, and if you 
give an answer, let it be addressed to Messrs. Ogden 
& Slosson, my counsel in this case ; for myself, I shall 
write no more on the subject, if any thing is done, it 
will be through them entirely, and there is a proprie- 
ty in its taking this course, as you stated to them that 
whatever mode they should suggest you would strictly 
abide by, and obtain the necessary powers from the 
Companies, if required, they obtaining similar powers 
from the other parties. The following are the simple 
questions I have been endeavouring to get an answer 
to, viz : Will Mr. Jacob Barker for himself and Mr. 
Jacob Barker as an oflScer with full powers from the 
Mercantile, Dutchess and Western Insurance Compa- 
nies agree to leave all matters ajid accounts to three 
disinterested gentlemien (counsellors at law,) to be 
settled and adjusted equitably between him and them, 
the Life and Fire Insurance Company and Henry 
Eckford individually ? this is the simple proposition, 
if acceded to, the details will of course be settled by 
you and the counsel. And I have very little doubt 
will be very satisfactory to all concerned, and partic- 
ulai-ly to yourself, as you will get clear of a great deal 
of trouble, by having it closed in this way. Your pro- 
fessions of friendship and disinterestedness to me have 
been unvarying throughout the whole of this business, 
and the attendant difficulties, and as I understand this 
matter at present, this mode, would be most agreeal^le 
to me, believing it would go far to satisfy all. No in- 
tentional wrong has been committed by any one as far 
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as I understs^d th«0e msttenh teit I am nmmiM to wr^ 
range erim 4iBaginiil7 ^ils ifpossiUe, wliere£c^e mf 
atrong desire io hiare had tbese things arranged W 
fore the late triaia, and indeed I did hope the imh 
would have been postponed antilthe whole thing roidd 
liare been settled^ beliettng as I did that ft would 
lia^e a airong bearing on them. 

I am Sir, ftespectMly. 

Your most obedt. Servt. 

HENRY ECKFOfia 
To Jacob BAaxi^fi, ^q,. 



I have this tDomeiit FecniHBd ia letter 
•from Mr. Ed^ford of j<^terday» date, re<pieatmg me 
to address my answer to yoa. How §a^ it was inroper, 
a^ter'you, with hts^nsent diPdhned to ipquire into £aid 
•decide 'Oft ^ur personal di^rences, for him to ihand 
OVel* <o you t^ vaiHons matters ocmtaiiKd in tfaalt 
Jitter, is not at 4(his ^e a fit subject for me to retaaA: 
upon. So far as relnrtes to the iiusiness (part lof )it, I 
will >thank you to confer with George Gi^iffin Itad Potior 
A. Jay, EsqrS. With those^enilAemen i ahatt plateimjr 
case, with instructions to a^oe to suhiiHt forthwath 4o 
-the arbitration of^bree gentlemen, (couneellorsiat law) 
any claim Mr. Eckford has or supposes iie ha& agwiiit 
me. That there be nomistalc^asto my Hira«iiDg,yoU 
Wttl please distinctly to understand th^ lam^otienk- 
powered to speak for any other eomponif ithan the 
Life and Pire <!ompany ; for ^Smm L wiU a^ree 4o a^ 
ai^nitration, so far as their power of u!^oi»ey nwy b^ 
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eensideredi by you as antfaovikiiig me to do s^, abo^a 
&r afi> that company may banre claims on me. All 
overtures to the other compaiues^ must be addressed 
Uy the President and Directors of each, and they will 
doubtless pay the most respectful attention to the 
same^ but they cannot be ienpeeted to connect their 
affairs with each other or with mine. 

h has always been my intention to make my written 
and verbal communications to Mr. Ecktbrd peri'ectly 
uniform^ {ilain and distinct^ and 1 am disappointed si: 
his supposing them to have been discordant. What* 
ever suggestions I may have made toyou as4x> my future 
conduct being regulated by your advice as his counsely 
your reeollecti<»)s and not the allegations of his letter 
must decide. I most assuredly did agree to be gi^ided 
by your deckion as arbitrators. When I failed to induce 
yoii 16 act in that capacity, your opinions as his Coun- 
sel would not of neees^ty have the same binding 
efiect apon me^ but without taxing my recollection a# 
tOi w^aA I idBj have volunteered to ymt on that 
snbjebt^ I do now distinctly say that I have so great % 
respect for your private and professional characters^^ 
tlmt I do hot think it possible fer you to recommend a 
course that {should not willingly adopt. It will how^ 
evei* be time enough for me to answer on t&at subject 
whenever 1 shall have the honour to know from under 
your own hands what mode you suggest for the settle« 
ment of the difference in question. 

The latter clause of Mr. Eckford^s letter, forces from 
me a few remarks. As soon as 1 bad the information 
from himself in the latter part of October last, that he 
even imagined that there was any cau^e ei difference 
between m^ I addressed to him a letter dated the I^t 
of November of which you have seen a copy, most re^ 
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sp^ctfuUy soliciting that he would call on mejaccom-^ 
panied by Mr. Ogden, Mr. Emmet or such other counsel 
as he could place most confidence in, and let me 
make a full exhibit of the situation of ei^ry things 
which to this hour, he has refused to do, with the ex-* 
ception of jour examination of Saturday evening last 

On hearing that he complained of my not adjusting the 
concerns of the Life and Fire company with the .re- 
ceivers, 1 applied to him for a written authority to de-* 
liver over to them the effects of the Life and Fire, re-^ 
leasing me from all obligations to account to him for 
my commitments connected therewith, which he re- 
fused to give, saying that he would sign no more papers, 
and if he calls this his anxiety to have every thing 
settled, I beg leave to remark that it was a very un- 
fortunate way of expressing it. As to his solicitude to 
have the trials deferred until a settlement should take 
place, he took care to have his own deferred, and to 
withhold from me all knowledge that Doctor Dekay 
was an important witness in the case, until it was too 
late for me to benefit by it, although he full well knew 
that 1 derived from himself all the knowledge I posses- 
sed about the Life and Fire company prior to its failure, 
and hence the testimony of Doctor Dekay was as im- 
portant to my cause as to his; The receivers will in- 
form you that I have met all their overtures with perfect 
frankness, and that the reason why an adjustment has. 
not taken place, must be ascribed to their want of 
authority and not to any indisposition on my part. 

My cause of complaint, which Mr. Eckford's letter 
intimates to be imaginary, is too serious and too per- 
sonal to admit of the delay necessary for uniting the 
numerous parties, and accomplishing the extensive ob- 
jects which his question about a reference mantfestly 
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gmfera^es. I subpoenied mm a^ a witness on the fa*£^ 
tfiati, and he refused to give festtt^ohy, wKicB, under* 
tfifer circumstamces of (he case, was dr^adhilly cruel^ 
and thte advice 1 gav6 on his Written applicatibh aLS to 
the phraseology of an agreement^ tvas delivered ovei' 
to the District Attorney to be used as evidence of my 
being a party to a transaction in which he knew I had 
no part or lot. 1 never believed he consented to such 
use thereof, but he owes to me and to the world to say 
so Oil paper, strongly reprobating the vile deed. If h^ 
will not consent to have my causes of complaint in-? 
quired into immediately, separate and distinct from! 
every thing else^ to the end that 1 may have for pub- 
lication the certificate of the arbitrators, I shall con- 
iider that he denies me what I have a right to demand, 
and shall therefore be guided singly by what the rin- 
dication of my own injured reputation requires. As 
to the money part, it is a matter of but little import-' 
ance in comparison with the calamity which has ovef^ 
taken me in consequence of my exertions to serve ^ 
friend. 

Your obedient servant, 

JACOB BARKEK. 

To David B, Ogden, and 
Wm. Slosson, EsQS. 



On the receipt of IVTr. Eckford's lettet of the idtif 
December, Mr. Barker convened a meeting of the 
Directors of the Mercantile Insurance Company, con- 
sidering it to be theirs, and not his duty, to pass oil 
the matters touching the interest of the Stockholders 

of that Company, and for the purpose of having- th€? 

40 
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whcie afl&ir impartially placed before them, the 
Secretary of the Company addressed to Mr. EckfordV 
counsel the letter herewith, inviting their attendance^ 
to which those gentlemen returned the following 
answer : 

Mercantile Insurance Company, 

ofNeW'Yorh, 20th Dec. 1826. 
Gentlemen, 

Will you, as counsel for Mr. Eckford, 
be pleased to meet the Directors of this Company, at 
their office, No. 43, William-street, at 1 o'clock this 
day. 

Your obedient Serv't. 

ROBERT BARKER, 

Secretary. 
To David B. Ogden and 
William Slosson, Esqrp. 



JfeW'Yorh, Dec. 21, 1826^ 
Gentlemen, 

Not having been instructed by 
Mr. Eckford to meet at your office, in compliance 
with your note of this morning, we do not feel at 
liberty to attend. 

We are, with great respect. 

Your obedient Servants, 

WILLIAM SLOSSON, 
DAVID B. OGDEN. 
The President and DiRECToas 

Qf the Mercantile Insurance Company. 

The Directors of the said Company not being aware 
of aAiy claims on them, none having been defined, and 
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no application or proposition before them, adjourned 
without taking any order on the subject. Mr. Barker 
then applied to Mr. Ogden to know if they proposed 
doing any thing further in the business in behalf of 
Mr. Eckford, who replied, that his understanding was, 
that nothing more would be done in relation to an 
arbitration ; hence the business part of it remains in 
chancery, where, if it had been permitted quietly to 
have progressed, it would, in all probability, have 
been better for all parties, as it is not probable that 
the persons denominated co-conspirators, can settle all 
diese matters among themselves, in such a manner as 
to give satisfaction to the creditors of the Company, 
who are the parties, of all others, the most entitled 
to be consulted, and to have a voice in making such 
settlement. 



COURT OP OYER AND TERMINER. ^ 

Jacob Barker and others* 

▲OS. 

The People. 
Jacob Barker being duly sworn, testifies and saith, 
that, if a new trial should be granted him, he expects 
to be enabled to prove by the testimony of Joseph 
G. Swifl, that he, this deponent, had not any agency in 
managiDg the concerns of the Life and Fire Insurance 
Company, prior toils failure, except to furnish money, 
principally as the agent of other companies and monied 
men on such securities as the company placed in his 
hands, all which were at the time deemed good, and 
except also to assist in the collection of the New- 
Orleans debts. That he was never consulted about 
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Ithe lo^np ma4e by'tbe company, of its notes or bonds, 
that hp pever examined or kpew lapy thing abput th© \ 
situation of the books apd accounts of t|ie company, 
that he ws^s totally ignprant of the nature or extent of 
the ba4 debts of the said company. ^ hich testj-f 
Itnpny this de;ponent qould not procure on the last trial 
for reason that the said Joseph G. Swift was at that 
tijne included ^n the same indif^tment with this ^f-* 
ppnipnt, 

JACOis BARKER, 
§liJDom before me, this 2\st ^ay of December, 1826. 
M. C. Patterson, Commissioner &c. 

Jacob Barker respectfully represents to this honpr- 
p-ble court, that, on an inspection, this day, of tliQ 
papers in the hands of the District Attorney, which, 
were prpduced pn the part of the People as evi-» 
dence on the trial of this cause, he discovered, 
that in the contract in the handwriting of WilKam 
P. Rathhone, for the exchange pf Morris Canal for 
Fulton Bank stock, the following words had been 
interlined and erased, " at the time or times I return 
them,'' and at the close of Rathbone's memorandum, 
pn this back, the following words, " and to receive the 
Fulton Bank stock at par," had been erased? which, 
pn a comparison with the words on the back of 
the same paper in the hand writing of your peti- 
tioner, plainly indicate that the words so written on the 
bs^ck by your petitioner were to be substituted for the 
erased words, and introduced into the original con- 
tract, following the lyords " the lV}orris Canal and 
Efankiqg Qompany stock,'' Rathhone having attempted 
tp embpdy your petitioner's suggested alteration by 
^uch interlineation and not havingclearly expressed the 
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idea, your petitioner to^k the pen and wrote the words 
in question. This entirely removes the inference con- 
tendfsd fox by the Pistrict Attorney, that the article 
in i\ke hand writitig of your petitioner, was to have 
been a separate and independent condition of his or 
some other person, and it also proves conclusively that 
t^ie article, and also the words interlined and erased, 
were written subsequent to the original paper dated 
the 10th of May, and in the absence of all proof as 
to tl^e time, is it asking too much to suppose that it 
was written after Brown had taken the original paper 
to the board of directors of the Fulton bai»k and witb-» 
drew it therefrom to have some alterations made there- 
in, according to the testimony of Mr. Leavitt, or socae 
other member of that board ? Your petitioner begs 
leave to h^nd herewith a copy (paper No. 1) of the 
original agreement with the aforesaid erased words 
inserted, and also a copy (paper No. 2) omitting those 
words, and also a Qopy (paper No. 3) incorporating 
therein the article from the back of the paper, which 
article is in the hand writing of your petitioner ; and 
your petitioner respectfully requests that this honour- 
Bifte Cpurt will compare them with the original paper 
now in the hands of the District Attorney. 

Your petitioui^r also asks leave to repeat that he 
cqmnot imagine that there could have been any impro- 
priety in this transaction, had the Morris Canal stock 
been full stock regularly issued according to the natural 
inference to be drawn from the tenor of the contract. 
Your petitioner further asks leave of this honourable 
Court to present for their co isideration, the following 
original receipts for one huudred and fifty thousand 
dollars which he as the officer of the companies to 
which they refer paid to Henry Eckford Esq. one half 
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of which was in the bonds of the Life and Fire Insu- 
rance company, which the said Eckford received at 
par in Jane and July, in payment for his own private 
property, and which furnished to the mind of your 
petitioner conclusive evidence that the said Eckford 
considered the bonds of the said Life and Fire In- 
surance company perfectly good, and as your peti- 
tioner derived all his kfiowledge in relation to the con- 
dilioii of said company from Mr. Eckford the presi- 
dent thereof, he hu nbly i isists that he could not 
but have adopted from such testimony the same 
opinion. Your petitioner also begs leave to hand 
herewith an extract from the minutes of the pro- 
ceedings of the Mercantile Insurance Co. of New- 
York, by which it will appear that this business was 
done pursuant to a resolution of the directors, passed 
at a regular meeting. All which is respectfully sub- 
mitted. 

JACOB BARKER, 
20th December 1826. 



In the great haste with which this pamphlet was put 
to press, the following passages in Mr. Barker's closing 
speech, were omitted. They should have been in- 
serted following the words " How could I help believ- 
ing the cjompany good when its president gave such 
unanswerable evidence, that he thought so," on 
page 233. 

Court of Oyer and Terminer. — JVbv. 30 . 
JACOB BARKER'S SPEECH— Continued. 
So many changes have been rung on my having said 
« I knew^" that I will ask you if you had visited a sick 
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friend, was alarmed for his fate, told bj the doctor he 
must die, and in a few days was informed of his death, 
saw all the family in tears, visited and attempted to 
console them, attended the funeral, and saw the green 
sods carefully placed over the grave, would you not, 
if called into court, have said unhesitatingly, on your 
oaths too, that you knew he was dead ? And if it 
afterwards turned out that the whole aflfeir of the 
funeral, the tears of the family, &:c. was an imposition, 
all counterfeit, and the man had run off to Canada to 
cheat his creditors, would you expect to be convicted 
of a conspiracy, because you said you knew he was 
dead, your not having seen and recognized the 
corpse after the vital spark had fled, being the only 
evidence offered that you knew he was not dead? 

Now, gentlemen, I had as much reason to say I knew 
as you would, in such case have had ; yet I knew no 
more about the goodness of the Life and Fire than you 
would have known of the death of your friend ; and I 
admit, that it was a very careless way of talking, and 
hope to improve in that particular, by my suffering on 
this occasion, which has been excessive in a pecuniary 
point of view, as well as in feeling, I being unable to 
attend to the vast concerns entrusted to my superintend- 
ing care, my mind having been wholly occupied in the 
vindication of my character for the last four months; 
my credit destroyed at home and abroad ; my friends 
frightened from endorsing or lending me their notes^ 
and monied institutions from affording me their usual 
facilities ; and all this without my having done any 
wrong. The calumnies that have been circulated to my 
prejudice, have been without number, and through the 
newspapers, one of which you have it in evidence, wp^ 
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so imF under the control of BOitte of the detendatifft^,* 
whose counsel have been here ^taekkig iznevthatt tbey 
bad the roof tgage of the establishtoetit, wMeh?m6rtgifgef 
was made over to the FultoW) bank, as se^curity foi* 
monej borrowed ; and although it does not itn^i^h^h any 
evidence of their having been the ^Whots 6f flie 
^lumnies, it does that they cbuM have preveWed^ 
them, had they thought proper to have done so ; (fiey 
considered me as conducting rival institutibrts, aWrf 
may have vainly supposed that theirs Would have beehf 
exalted by tbeir crying down 6thers to thei^ owri 
level ; if soj, I do not consider it in any other light, 
liian a want of skill on their part, in ilnanaging fitianeial 
matters. 

Great stress has been placed on the supposition that 
t made money by these operations. I wish i had. I 
should proclaim it with great joy and justify liiy righf 
to have done so, but I am sorry to say it was very far 
otherwise, insomuch that I was disappointc^d- of tny 
expected power to advertise that I Would, on the first 
of the present month, pay, at sight, all the Exchange 
Bank notes out. When 1 shall have that power has now 
become uncertain: I hope the period is not far dis- 
tant. 1 supposed I had earned enough, but I lost it by 
these speculations, which loss has been proved to ybu^ 
by 'Messrs. Clarkson, Nathan, Lawton, and Nevins; 
and should I have paid them so much lor Fulton bank 
stodk ? Should i, for so trifling a consideration, so late 
as July, have given them the option to have sold me 
fifty thousand dollars worth of Fulton stock at eighty, 
if f' had known that two hundred and fifty thousand 
dollars of their capital had been loaned on void cer- 
iMLcates ot stock in the Morris Canal ? Certainly not 



Digitized by 



Google 



3^1 

It had been said that 1 had Messrs. Spencer an<3( 
Brown, bound hand and foot. It was Rathbone wh# 
had them thus ^ound bj the sale of five hundred 
thousand dollars worth of stock at fifteen per cent 
premium, when I sold them sixty thousand doUara 
worth at par, and when they wanted more time to pay^ 
did I require any other condition than common pru- 
dence dictated, or did I oppress them with any extor- 
, tion? Nothing was required but lawful interest-—' 
Why are all these things brought into this trial ? N0 
doubt for evil purposes. But when properly con-' 
sidered the only evidence they furnish is of the libera 
ality with which I deal^ieith these men* 

It has been objected that I told Garniss that I wae^ 
going out of town, and that I did not go; it is now 
fully in proof that I did go, and on the v^ry day I told 
him I intended to go ; but it is objected that I did not 
stay as long as I originally contemplated, and suppose 
I did not ? Have any a right to inquire what brought me 
back sooner than I had proposed to return ? If they 
have, I would tell them I was favoured with quick pas- 
sages both ways, and that 1 loved business better than 
pleasure, &c. &c. Much complaint has been made 
about the dividends of the Life and Fire Innurance 
Company and what had I to do with that ? The stock 
of the Fulton Bank was according to the proof of Mr. 
Cheesebrough, all paid up in full, and regularly trans- 
ferred to Mr. Thurston, and not received from^the 
bank in exchange for iVI orris Canal stock; but with 
this I had not any thing to do, as a stock dealer never 
looks beyond the certificate duly signed by the officeia^ 
of the institutions. But there is one fact cofidected 
with this transaction which it may be well to call jont 
attention to, in case you require more proof that Ratb^ 

41 
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fcwe >f as the mover of eM this business, whkh is, that 

bj the books of the Fulton bank bo witnessed the 

l;raiiisler of one thousand shares, and that some .other 

jperpojQ by the aame of Rathbone witnessed the other, 

BO that it was him and not Vermiljoa who took away 

this stock from the Bank as he did the stock fro^i the 

Tradesman's bank ; hence all these effprts of his to 

mak^ it appear that others did these things which 

Jiaye b^en denominated wrong, and which were ^one 

Jby himself singly. 
It is attempted to infer^ that I was not sincere when 

I expressed my confidence in the Life and Fire bonds 
because 1 got security. Was it nO|t prudent to take 
secu^ty for such large sums advanced ? Was not that 
company, in common with all others, liable to the vicis- 
situdes of fortune ? Might it not be very good on one 
da^yi and bad very soon thereafter ? This is so plain, 
that I will not attempt to demonstrate it. Iwisl^I 
coidd ascertain how far it is necessary for me to go in 
developing all the circumstances of this complicated 
casCiihatlmight not unnecessarily trespass upon your 
time ; as I have no means of knowing this, you will 
excuse me if I dwell upon unimportant branches. Mr. 
Leavitt himself, testified that the two thousand shares 
exchanged with Mr. Eckford, produced to the bank 
more money per share, than the one'^ thousand three 
hundred shares of the original lot of stock which re- 
mained in the bank until tlietwo thousand shares were 
settled for ; therefore the bank sustained no loss by 
the exchange with Mr. Eckford. I cannot conceive 
what 1 have to do with this natter; if the bank had 
loathe whole amount it would not have been my fault, 
as I had h<>part or lot in procuring it from them. 

T!bat ypu may have a full justification of my solijci- 
tufle to preserve from ruin the Fulton bank, I might 
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notice the disastrous dealings of Messrs- Spencer nad 
BrowB with that jinstitutioD. 

But as the testimony is plaiu and distinct'upj^n that 
subject ; and as I believe that thej applied all l^e 
money they drew to pay other debts^ I will proceed 
to the consideration of the conduct of the two presi-^ 
dents. First, you heard Mn Lieavitt apologia^e for the 
testimony he gave on the former trial, by saying he was 
excited and embarrassed by the tedious inveatigatioo 
of Mr. Williams. You must recollect, there has been 
no such excitement on this occasion. I examined him 
with great delicacy and coolness, and you heard what 
he said in relation to the account current ; how he 
demonstrated his want of knowledge of the operation 
<A figures ; how he insisted that the true way to ascer^ 
tain pro^s on sales was to add the charges to the gross 
aiiw>unt of sales. ^ Either he or I are as dumb as 
beetles on the subject of accounts and figures, and 
you, gentlemen of the jury, know which, (f I am 
y right, you must admit that he is a very incapable man 

to be at the head of a monied institution, whose op- 
^ erations might reach half a million a day. 

Besides, he testified that he bought out Cheese* 
brough to get His place — that $2000 of the money paid 
therefor came for interest on overdrawings— 4hat the 
said interest money never appeared on the books of 
the bank, and never was disposed of with the know- 
ledge and consgnt, or by the authority of the direct- 
ors. I will not urge the nature of his conduct farther, 
as it can do me no good to prejudice another. As to 
Mr. Cheesebrough, e swore he took the bonus be- 
cause he had lost by a speculation in the stock^the 
bank. Had Jacob Barker done what these men have 
done, and what others have told you they themselves 
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have done, would he have appeared here urging his' 
innocence ?. No — ^be assured, he wotild have shrunk 
from the battle and hid «^ his diminished head ;^' and 
yet you are to be asked for a verdict againdt him on 
the testimony of such men. — You wilF remember that 
I kept none of those kiting accouivts; which have been 
brought before your view by *eviBral ^witnesses. I 
kept no such accounts with any bank, nor did I deal 
with the Tradesmen's the Morris Canal, nor the Ful- 
ton Banks, except in the latter, and I had from the for- 
mation of the bank to the time of its difficulties only 
two notes^iscounted there, and drew but two checks 
for their proceeds. Yet the District Attorney has, in 
every stage of the trial, bent the whole power of his ' 
mind against me. Does he think this blenching and 
degrading the innocent with the guilty, if there are 
any guilty, calculated to preserve the respect of the 
people for the laws and for the administration of jus- 
tice. What could he do more likely to bring the 
courts, jurors and law all into disrepute PHek^ew that 
I had no connexion with any of the defendants on tri- 
al, ff he had any regard for justice, why did he not 
let me rise^or fall on my own merits ? Why did he not 
give me a separate trial ? Gentlemen of the jury, you 
cannot have forgotten how ardently I did plead for it 
There Aust be something in this business we do not 
any of us understand— some hidden cause secretly 
at work. ^ 



(To be Continued-) 
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